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CONSIDERATION: GENUINE AND SYNTHETIC 


Wiiu1aM H. Pace 


“The theory of the English Law of Contract is contained in the doctrine 
of consideration.” 3 Holdsworth’s History of English Law, 413. 


I 


The so-called Anglo-Saxon law, Germanic in origin, the law of those ' 
who lived in England before the Norman invasion; and the law of tenures, 
imported by the Norman and French invaders, were the systems of law 
out of which the King’s courts developed the common law of England. 


One of the striking characteristics of the Germanic element of the com- 
mon law was that it enforced no gratuitous transactions which depended 
on the intention of the parties. Whether conveyances or promises or other 
types of transaction which were claimed to create rights, no transaction 
would be given effect unless each party received some right thereunder. 
Something for something and nothing for nothing was the tacit principle 
which underlay much of the early English law# 


Can reasons be found so strong and so compelling, whether from their 
legal, their economic or their moral and ethidal force, as to make the com- 
mon law abandon part or all of this basic principle, and, especially in the 
field of promises, to give effect to promises in which the promisor is to 
get nothing and in which the promisee is to give nothing? At the outset, 
it may be suggested that the fact that the common law has been driven 
from a principle like this for several centuries, does not in the least prove 
that the principle may not ultimately prevail. 


“Better ride a horse on the bit he knows, J say,” replied de Aquila, the 
wise and far-sighted Norman baron, in Kipling’s story, when it was sug- 
gested that it might be well to try to make the English, after the Norman 
conquest, give up the Jaw of their fathers and obey some other system of 
law. 


But whether change in the law is to be for a few years, for several 
centuries, or forever, is it better to keep on using the bit that the horse 


knows, or to try to make him yield to a strange and untried bit? 





+2 PoLLock AND MAITLAND, History oF ENGLIsH Law (2d ed.) 213, 
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II 


The general theory of debt and the enormous importance given to the 
formal oaths of the parties in an action to recover a debt seem, from relics 
of the forms which were used in the Germanic period of English law,? 
long before the Norman conquest, to antedate by many centuries the com- 
mon law, that is, the law of the King’s courts. At any rate, when the 
King’s courts have been under way for a few years and when the first 
attempt is made to give a description and an explanation of the courts, 
their working, and their work, we find the action of debt thoroughly 
intrenched in the law of the King’s courts,* although perhaps in not as 
exalted a place as the actions which concern land. 


In the earlier period of the development of debt at the common law, 
it was in the greater number of cases, based on some sort of agreement 
between the debtor and the creditor, in the course of which something of 
value was received by the debtor from the creditor, for which the debtor 
became bound to pay to the creditor a fixed and liquidated sum of money.‘ 
This was the embodiment of “something for something and nothing for 
nothing.” It was called the guid pro quo,° a phrase which suggests the 
general idea and which does not commit itself to anything very definite. 
This idea of value was originally far narrower than the later idea of valu- 
able consideration as a necessary element in the enforceable unsealed execu- 
tory bilateral contract. Rigid and narrow as it was, it was essential in the 
early common law idea of debt. Based on agreement though it was in 
most cases, at this period, a debt is said, nevertheless, to have been thought 
of as the result of a grant rather than as the result of a contract. On some 
such theory, the King’s courts seem to have worked over this old Germanic 
idea, and to have brought it to some kind of an early mediaeval up-to- 
date-ness. 

In the meantime the use of the private seal was filtering down the dif- 


ferent social levels. Used at the Conquest only by royalty, it was used a 
generation later by the more important of the nobles; two generations later 





* THorPE, ANCIENT Laws AND INSTITUTES OF ENGLAND, p. 183, OaTus, 11, DENIAL. 

® GLANVILLE, Book X, Ch. 3, Ch. 6, Ch. 13, Ch. 14, Ch. 18. 

“3 Horpswortn, History or ENcuisH Law, 349, 420 et seq.; 2 Pottock aND Malit- 
LAND, History oF ENGLIsH Law (2d ed.) 203. See also references in note 3, herein. 

° 3 Hotpswortn, History or ENGiisH Law, 421 et seq.; 2 PottocK AND MAITLAND, 
History oF EncuisH Law (2d ed.)°211 et seq. 

*2 Horpswortn, History oF ENGLIsH Law, 368; 2 Pottock AND MAITLAND, Hisrory 
oF EncuisH Law (2d ed.) 204 ef seq. 
“ .. . debt was not properly a contractual action at all ...” 3 Hotpswortn, History 
oF EncuisH Law 420. See also 2 Hotpswortn, History oF ENciisH Law 368; and 
3 Hotpswortn, History or ENciisH Law 425. 
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by all of the nobles, however petty; and in less than a century later, by all 
free men, however humble their station. By this time the wide-spread use 
of the seal made it possible to employ it in legal transactions; and the 
increase in mystic power which it acquired as it came down the social scale 
made it possible for the courts to attach enormous legal consequences to its 
use. If a debt is embodied in a sealed instrument, and if the courts have 
committed themselves to the proposition that such an instrument is binding 
because of its form, the guid pro quo will resolve itself into a legal fiction 
and the seal will be the operative element of the transaction.’ This, how- 
ever, is not the basic theory of debt; but a consequence which follows 
indirectly, though inevitably, from the importance which the law has 
attached to the magic of the seal. It seems quite likely that if the courts 
had realized that the importance which they were giving to the seal was 
going to result in the enforcement of gratuitous transactions, they would 
not have started down that path at all: or, at least, they would have stopped 
long before they reached that destination. 


The importance which the English courts gave to the private seal, it may 
be added, came neither from Germanic law nor from Roman law. The 
Anglo-Saxons of the pre-Norman period did not use the seal. The Romans 
used the seal but attached no especial legal significance to it. 


Mighty as was the effect of the seal at common law, where is the private 
seal today? In but few states has it any trace of its former magical power. 
Banished from many common law states, it survives in others by the grace 
of the legislature as a ghost of its former self; as, at best, prima facie evi- 
dence of that valuable consideration which it once sought to supersede. 
Its glory has departed. Like the dinosaur it has had its splendid day: and 
it has gone. 


III 


Towards the end of the 1100’s or at the latest, early in the 1200’s, the 
courts had developed the writ of covenant.® After so great a lapse of time, 
we can only be sure that this writ appeared at about that time. We cannot 
be sure upon what facts the writ would issue in its youthful days.® Perhaps 
it was too early for the general use of the private seal by all free men. 


It is by no means clear just what was the position of the written contract 





73 Hoxpswortn, History or EncuisH Law, 417; 2 PoLtock aND MAITLAND, History 
oF ENcuisH Law (2d ed.) 214. 

8 3 Hotpswortn, History oF ENcGLIsH Law, 415; 2 PoLtock AND MAITLAND, Hisrory 
oF ENGLIsH Law, 216 et seq. 

® 3 Hotpswortu, History or ENcuIsH Law, 416; 2 Pottock AND MAITLAND, History 
or EncuisH Law, 219 et seq. 
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in these early days.‘° There seems to have been a strong feeling that the 
written contract should be enforced: and yet there is some doubt whether 
it was enough that the contract was in writing. Should not there be some 
additional element of form? Consideration, as we know it and as distin- 
guished from the guid pro quo of debt, was as yet an undeveloped topic. 
If consideration had been required, it would, no doubt, have been found 
present in by far the greater number of written contracts, dealing as they 
did with property; usually with land: promises in transfers, leases, settle- 
ments and the like. All this uncertainty was finally settled by the rising doc- 
trine of the mystic effect of the seal." If the promisor knew what the words 
of the promise were, and if he added his seal to such written promise, he 
was bound by reason of the form of the instrument. Here again, it seems 
quite unlikely that the courts would have taken this position if they had 
realized that they were committing themselves to the enforcement of gratui- 
tous promises. Few were the gratuitous promises which would then have 
been presented to the courts, even if under seal; and commit themselves 
the courts did. The rule of something for something and nothing for noth- 
ing did not work if the instrument was under seal. 


It would be interesting if we could find out what percentage of gratui- 
tous contracts under seal have ever been made: or, being made, have ever 
been enforced by the courts: and especially if we could find out what this 
percentage was after the seal was fully recognized and after its legal con- 
sequences were established thoroughly. 


At any rate, in covenant as in debt, the seal, the alien intruder into Eng- 
lish law, grew, waxed great, lorded it for centuries over other promises, 
and, eventually, disappeared, leaving but a wrack behind. 


IV 


After the king’s courts had recognized liability for the consequences of 
a wrongful act which did not involve the direct application of force to the 
person or to the property which was injured, and for which, therefore, 
trespass would not lie, and after they had shaped the action of trespass on 
the case to meet such a situation,!* they were next asked to give relief 
where an executory unsealed bilateral contract had been made, where per- 





7 See References in note 9, herein. 
A sealed tally lacked much of the legal force of a sealed writing. 3 HoLpswortn’s 


History or EncuisH Law, 417. 
™ 2 Hoxpswortn, History or ENGLIsH Law, 368; 3 HotpsworTH, History or ENGLISH 


Law, 417 et seq.; 2 Pottock aNpD MaiTLanp, History or ENcLisH Law, 220. 


See Il, herein. 
73 Horpswortu, History or ENciisH Law, 381; 1 Pace, Contracts (2d ed.) 


section 25. 
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formance had been begun, and where such performance had fallen short 
of the promise by reason of negligence and the like. It did not seem unfair 
to give a remedy for negligent breach of duty in such a case even if the 
duty were based upon a promise. It did not seem like stretching trespass 
on the case too far, tort though it was, to invoke it where something had 
been done amiss, even if in performance of a contract. Relief was given 
on a group of famous cases!*® which have been used, at one time or an- 
other, by different writers, to prove different and inconsistent theories. 


On one’ point, at least, their authority is conceded by all; and that is that 
at that time an action would lie upon a contract if the promisor had begun 
performance, but had not completed it in accordance with the provisions 
of the contract. The harder he tried to perform and the nearer he came to 
performing, the easier it was to enforce the contract against him. Thus 
stood the law during this period. 


Vv 
By the early 1400’s, the bulk of the English people above the working 


classes, men who knew no technical law but who seem to have had very 
definite notions as to what they wished to do, and as to the kind and ex- 
tent of protection which they wished from organized society, seem to have 
started a drive to compel the King’s courts to recognize and to enforce 
unsealed executory bilateral contracts; to get the same protection for the 
fairly important contracts of fairly important people that the humble ten- 
ants of some, at least, of the manors had been getting from the manorial 
courts for many years;* the same protection for their informal contracts 
that the King’s courts had, for some two hundred years, been giving to 
those who took thought in time and had reduced their contracts to writing 
and had affixed their seals.1® 

At first they were met by downright refusals,1® on the theory that the 
plaintiff was really suing on a covenant and that he did not allege that the 
contract was under seal. 

However, the repulse was but temporary, as time goes when the history 
of law is passing. Some fifteen years later, an action on an unsealed execu- 
tory bilateral contract to build a mill came before the court.17 The majority 





22 Liser Asstsarum, pl. 41, fol. 94 (1348); Y.B. 43 Ed. III, Mich., pl. 38, fol. 33 
(1369); Y.B. 46 Ed. Ill, Trinity, pl. 19, fol. 19 (1372); 

3 HotpswortH, History of ENGLIsH Law, 429 et seq.; 1 Pace, Contracts (2d ed.) 
§ 25. 

4 SELDEN Society (The Court Baron) 114, 115. 

% See Ill, herein. 

7° Y.B. 2 Hen. IV, Mich. pl. 9, fol. 3 b and 4 (1400); Y.B. 11 Hen. IV, Mich. pl. 60, 
fol. 33 (1409). Both of these cases grew out of contracts to build houses. 
YB. 3 Hen. VI, Hil. pl. 33 fol. 36 (1425). 
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of the court seemed ready to enforce it. The counsel for the defendant ob- 
jected that the writ did not show what the defendant was to have for build- 
ing the mill. This looks very much like an objection that there was no con- 
sideration; although we have since been told that the objection really was 
that it seemed inequitable to enforce a promise against defendant if the 
defendant had acquired no corresponding right against the plaintiff.1® 
Whatever the distinction, if there is one, between these two ways of stating 
the nature of defendant’s objection, the court seems to have thought that 
it was not to be understood that the mill was to be built for nothing. 


Then came the vital question. Would the defendant rest upon his claim 
that no action would lie upon a simple executory bilateral contract? His 
heart failed him. He abandoned his position and fell back upon a defense 
that looks much like that of accord and satisfaction. Though we do not 
know how the case finally came out, it seems to have given aid and comfort 
to those who wished to enforce contracts of this type. The actions upon these 
contracts come thicker and faster. Different theories are developed to justify 
them. Different and apparently inconsistent results are reached,!® inconsis- 
tent unless the abridgment makers were right in saying that the promise of 
this type was enforced when it was supported by a consideration; and that 
the cases in which the promise was not enforced were those in which it was 
not supported by a consideration.”° 


At last, as the tumult and the shouting die, we find that the simple 
executory bilateral contract has established itself as an important institu- 
tion of the common law; and, in a comparatively short period thereafter, 
we find that its elements are recognized and its operation and legal effect 
are determined,” very much, in most respects, as they are now. Of these 
elements, none is given an earlier recognition or a more complete recogni- 
tion than consideration;** although, as might seem quite natural, the idea 
emerged some time before the name.” 

By the end of the 1600’s, the doctrine of consideration seems to have be- 





* Ames, Lectures on Lecat History, Ch. 13, Express Assumpsit, p. 139, n. 4; 
Ames, History of Assumpsit, 2 Harv. L. Rev. 1 (11, note 2) 53, 377; 3 SeLect Essays 
IN ANGLO-AMERICAN LeEcaL History 259 (270 note 3). 

* 3 Hotpswortu, History or ENcuisH Law, 435 et seq.; 1 Pace, Contracts (2d ed.) 
§ 25. 

* STATHAM’s ABRIDGMENT, ACTIONS sUR LE CASE, 11, 20; DiscerpTe, 8; BROOKE’s 
ABRIDGMENT, ACTION sUR LE CASE, 7, 40; RoLLE’s ABRIDGMENT, ACTION SUR LE CASE, 
Sur Assumpsit (P) En Quet cases cist, 1 )p. 9). 

™ 3 Hopswortn, History or ENcuisH Law, 434 et seq. 

*a¢ | |. by means of a series of developments in the law of actions, the common law 
has won its way to a wholly original test of the enforceability of agreements—the test of 
consideration.” 3 Hotpswortu, History or ENcuisH Law, 453. 

“* 3 Hotpswortn, History oF ENcLisH Law, 413, 452; 1 Pace, Contracts (2d ed.) 
§ 510. 
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come established as the basis of the common law theory of contract. Now, 
as has been suggested before,?* arises the question, is there any idea 
in law, in economics, in ethics, that is strong enough to supplant considera- 
tion in whole or in part; that is powerful enough to take and to keep pos- 
session of its wide domains or even of some comparatively small portion 
of them? Is there any idea strong enough to keep the doctrirte of considera- 
tion and the rest of the new law of simple bilateral executory contracts from 
annexing to its domains new types of contracts over which it had never 
ruled before? Can the triumphant march of assumpsit, the latest, the most 
flexible, the most efficient of the common law actions, be stopped; or, if it 
cannot be stopped, can it be separated in some way from its ‘hitherto in- 
separable ally, consideration? 


VI 


Transactions between merchants, of a mercantile character, were com- 
pletely outside the common law at the earliest period. Their rules and prin- 
ciples were not the rules and principles of the common law. They were the 
customs of the merchants of western Europe. Their courts were not the 
common law courts. They were, in England, the special local courts which 
the English law allowed the merchants to use in trying cases which arose 
under the law merchant. In the early 1600’s this system began to come to 
an end. The common law courts began to apply and to enforce the law 
merchant; not as law of which the courts would take judicial notice, but 
as the custom of a class, to be pleaded as facts and to be proven as facts. 
If it could be pleaded and proved that, at the law merchant, certain types 
of promises were valid and enforceable without consideration,?> would 
the common law courts enforce promises of these types although without 
consideration, as the law merchant had done; or were the King’s courts so 
devoted to the doctrine of consideration that they would hold that a custom 
of enforcing promises without consideration was so contrary to the com- 
mon law as to be void? 


When the question came up for decision, support for the enforcement 
of promises without consideration was sought not only in the law mer- 
chant but also in the custom of London. The case was heard in the Court 
of Common Pleas. Both customs seem to have been pleaded and proved. 
Judgment was rendered for the plaintiff. On error, this judgment was re- 





™* See I, herein. 
* 1 Hoxpsworrn, History or ENnciisH Law, 526 et seq.; 5 Hovpsworrs, History 
oF ENcuIsH Law, 65 et seq.; 8 Ho_pswortu, History oF EncuisH Law, 1 ef seq. 
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versed by the King’s Bench. “This custom to oblige one to pay by note, 
without consideration, is void and against law.”?6 


For practical purposes, this decision seems to have settled the common 
law upon this question for nearly two centuries and a half. As between 
the original parties to negotiable instruments, or as to indorsees and the 
like who are not holders in due course, consideration is necessary to the 
existence of the contract.2* What lies in wait in the future, time alone can 


tell. 
VII 


Some sixty years later, William Murray, Baron Mansfield, was Chief 
Justice of the King’s Bench: William Murray, descendant of an ancient 
Scottish family, who proved, said Dr. Samuel Johnson, who disliked the 
Scotch, that “much may be made of a Scotchman if he be caught young”,”® 
and of whom Junius later said that “In contempt or ignorance of the com- 
mon law of England” and relying upon “your own unsettled notions of 
equity and substantial justice” Lord Mansfield was subverting the well- 
settled principles of the common law; and was trying to replace the com- 
mon law with a foreign jurisprudence.”® 


Mansfield, with a training, both cultural and legal, which was part Eng- 
lish and part Scotch, was none too much in sympathy with the doctrine 
of consideration. Before him came a case*® in which it would seem that 
consideration was admitted by both sides, since the creditor gave credit to 
the debtor in consideration of the promise of a third person to honor 
creditor’s draft on such third person in payment of such debt. Mansfield, 
however, seems to have assumed that there was no consideration for he 
said that “a nudum pactum does not exist in the usage and law of mer- 
chants” meaning apparently, that in the law merchant, common law con- 
sideration was necessary and was sufficient; and that “the ancient notion 
about want of consideration” had no application to a promise “when it is 
reduced into writing, as in covenants, specialties, bonds, etc.” Perhaps if 
Lord Mansfield had received a more intensive training as a common law 





* Potter v. Pearson, Holt, K.B. 33, 1 Salk. 129, sub nomine, Potter v. Pearson, 2 Ld. 
Raym. 759 (1702). 

* PacE, Contracts (2d ed.) sections 511 and 2344; Witusron, Contracts (revised 
ed.) § 108; 8 C.J. 210 et seq.; 10 C.J.S. 599 et seq. 

An occasional obiter expresses a different theory. See Yates, J. in Pillans v. Van Mierop, 
3 Burr. 1663 (1765): “Ist, there is a consideration: and 2ndly, if there was none: yet 
in this commercial case the defendants would be bound.” 

For the effect of legislation upon the problem of consideration, see X, herein. 

%2 BoswEL’s Lire oF JoHNsON, 118. 

®Letrers or Junius, Number XLI, To tHE Ricut HonoraBLeE Lorp MANSFIELD, 
November 14, 1770 (in edition edited by C. W. Everett, pp. 178, 179). 

* Pillans v. Van Mierop, 3 Burr. 1663 (1765). 
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lawyer, he would have noticed that all of his examples were of instru- 
ments which were not only in writing but were also under seal; and that 
it was the seal and not the writing which made consideration unnecessary. 
On the other hand, he might not have noticed this. Sir William Blackstone 
was preparing his commentaries on the Laws of England when this case 
was decided, and decided by the very man who had secured for Blackstone 
the job of delivering, at Oxford, the lectures which ultimately made up his 
commentaries. Into the commentaries went Mansfield’s theory, softened 
down a little, that the rule requiring consideration “was principally estab- 
lished to avoid the inconvenience that would arise from setting up mere 
verbal promises” and that it “therefore does not hold, in some cases, where 


such promise is authentically proved by written documents”.*4 


The decision of one who, whatever his shortcomings as an expert in 
common law was a great man and a great judge, and the assurance of the 
writer of our first general summary of the common law, simplified and put 
into literary form—if these, together could not drive the doctrine of con- 
sideration before them in headlong rout from the written contract, what 
could? As a matter of fact, the decision stood just thirteen years. The House 
of Lords then reverted to the standard views of the English law; pointed 
out that the line of demarkation in English law was between the sealed 
contract and the unsealed contract; and held that unsealed contracts re- 
quire consideration, oral and written alike.*? This was a case in which an 
executor who had no assets which could legally be used to pay an award 
which decedent was under a legal duty to pay, made a written promise to 
the creditor to pay such award, no other or further consideration appearing 
on the record. The King’s Bench rendered judgment for the plaintiff. The 
Exchequer Chamber reversed. The House of Lords affirmed the Exchequer 
Chamber, saying that “every man is, by the law of nature, bound to ful- 
fill his engagements” but that “the law of this country supplies no means 
nor affords any remedy to compel the performance of an agreement made 
without sufficient consideration”; that if contracts “be merely written and 
not specialties, they are parol and a consideration must be proved”; and 
that the Statute of Frauds was not intended to make consideration unneces- 
sary. This was the end of Mansfield’s theory that a written promise needs 
no consideration. It vanished; and the law of England knew it no more. 


In the United States, the courts have followed Rann v. Hughes*® and 
have ignored Pillans v. Van Mierop.** A written contract needs considera- 





*12 Blackstone’s Commentaries, 445, 446. 

* Rann v. Hughes, 7 Term Rep. (Durnford & East) 350, note: House of Lords (1778). 
For the effect of legislation, see X, herein. 

7 Term Rep. (D. & E.) 350, note (1778). 

™3 Burr. 1663 (1765). 
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tion as much as an oral contract;®° although in many states, as a result of 
legislation, it is presumed in the absence of evidence that a written contract 
is upon valuable consideration, at least if the written contract recites a 
consideration.*® 


VIII 


One of the difficulties in the way of an exact statement of our law or of 
an adequate discussion of it, is a lack of technical terms. This statement 
may seem ridiculous to the non-legal classes; but it is unfortunately true. 
A technical term is valuable if it expresses a complex group of ideas in a 
few words; if it means one thing, and if it means only one thing. If it may 
mean one of two or more things, it is necessary to explain, whenever the 
term is used, the meaning which is then given to it. This destroys most of 
the advantage of technical terms. It leaves us with a word or a phrase 
whose meanings must be learned, and, when the meanings are learned, they 
tell us nothing clear or definite. Possibly this is because so many of the 
technical terms of law are taken from common speech, and they combine 
in part their earlier popular meaning with their later technical meaning. 


“Moral obligation” is a systematic offender of this sort. It is used, at 
times, to designate rights which are legal obligations, although, it may be, 
voidable by the party subject thereto, to be enforced if such party so 
elects; or subject to some bar, not going to the merits of the claim, of which 
bar such party may take advantage, if he wishes; or of which he may de- 
cline to take advantage if he wishes. Among obligations of these classes 
are contracts of infants, contracts barred by the statute of limitations, and 
contracts barred by a discharge of bankruptcy. No doubt these are or may 
be, all of them, moral obligations; but then there are others. The ordinary 
contract upon valuable consideration, to which no defence of want of 
capacity, fraud, illegality and the like, can be made, and which can be 
enforced at law or in equity in a direct proceeding brought for that pur- 
pose is just as moral an obligation as any of the preceding groups; but the 
term “moral obligation” is rarely, perhaps never, applied to it. As both of 
these classes of obligations are held to be sufficient consideration to support 
a simple executory promise, they present little difficulty in this connection. 
Such difficulty as there is arises when the court so emphasizes the moral 
obligation which arises upon a promise which is supported by a valuable 
consideration, as to leave some doubt whether the court thinks that it is the 





1 Pace on Contracts (2d ed.) §§ 537, 652; 1 Wituisron on Contracts (Revised 
ed.) § 107; 13 C.J. 314; Conrracts,§ 146; 17 C.J.S. 423; Contracts, §71. 

1 Pace on Contracts (2d ed.) §§ 652, 653; 1 Witiisron on Contracts (Revised 
ed.) § 107; 13 C.J. 314; Contracts, § 146; 17 C.J.S. 423; Contracts, § 71. 
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valuable consideration or the moral obligation which makes the promise 
enforceable. 


At other times “moral obligation” is used in cases in which there is not 
and never was a legal obligation of any kind to serve as consideration; 
but in which it is generally believed that there is a moral or ethical duty 
to keep the promise. In this sense, “moral obligation” ranges far. Most 
systems of morals and ethics hold that a promise to which no defense of 
lack of capacity, fraud, illegality and the like can be made, imposes a 
moral duty upon the promisor to perform it although there is no valuable 
consideration and although it was intended to be absolutely gratuitous. 
The statement that an honest man keeps his promise although to his own 
hurt is not limited by any need for consideration nor for seal. Moral obliga- 
tion is likely, however, to be urged most strenuously when some interest is 
involved which is not, as yet, recognized as a legal right, but which it is 
felt should be so recognized. Services rendered or property used in saving 
the life of another, present what are perhaps the strongest examples of this 
type of moral obligation. Even though no legal obligation is created, some 
courts have felt that a subsequent promise to reimburse the person who do- 
nated his services or his property for such a purpose, should be enforced.3* 


There are two groups of cases in which the idea of moral obligation has 
been discussed freely although used but little. One group includes a num- 
ber of cases decided by Mansfield. To that judge is given, by some writers,38 
the credit or the blame of the attempt to make moral obligation a considera- 
tion or a substitute for consideration. In Pillans v. Van Mierop,®® in which 
there was ample common law consideration, the counsel for the plaintiff 
argued that the defendant was “obliged both by law, and in honor and 
honesty, to perform.” Possibly the argument took this form in order to 
appeal to Mansfield’s sympathies. The idea does not seem to have affected 
his opinion in that case;*® but in other cases it appears clearly. These are 
cases in which it is clear that there was sufficient common law considera- 
tion,*? and in which the discussion of moral obligation is more or less 
obiter. While Mansfield speaks of “the ties of conscience upon an upright 
mind”—‘“the honesty and rectitude of the thing”,*® “obligations which 
would otherwise only bind a man’s conscience and which without such 





* See post, note 65. 

*8 See 8 Hotpswortn, History oF ENGLIsH Law, 26. 

3 Burr. 1663 (1765). 

“ See VII, herein. 

“ Atkins v. Hill, 1 Cowp. 284 (1775) (executor has sufficient assets; promises to pay 
legacy); Trueman v. Fenton, 2 Cowp. 544 (1777) (debt barred by discharge in bank- 
ruptcy: debtor promises to pay creditor); Hawkes v. Saunders, 1 Cowp. 289 (1782) 
(executor has sufficient assets; promises to pay legacy). 

“ Hawkes v. Saunders, 1 Cowp. 289 (1782). 
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promise he could not be compelled to pay”** a debt “due in conscience”, that 
there is “no honest man who does not discharge them” if he can, he is 
speaking of transactions which have ample consideration at common law 
and he is adding words of praise because the requirements of consideration 
meet the needs of good conscience and honesty—a tribute, perhaps uncon- 
scious, paid by a great judge to a great system of law of which the great 
judge knew little, and for which the great judge cared less. 


The other group consists of the so-called pauper cases. Relief is given to 
a pauper by a parish other than that which is primarily chargeable with 
his support, or by a person. Can such other parish or such person recover 
reasonable compensation from the parish which is primarily chargeable 
with his support? In deciding the cases which involved this question the 
English courts said much about moral obligation; but did very little about it. 


The earliest case*® is discussed in two works on Nisi Prius, which re- 
semble digests of cases about as much as they resemble treatises; but per- 
haps they are none the worse for trying to show how abstract principles 
work in concrete instances. In this case, a pauper became ill. An apothecary 
attended him, without the previous request of the parish which was pri- 
marily chargeable with his support. Subsequently such parish made an 
express promise to pay such apothecary. Still later it refused to pay him 
and he brought action to recover. Both authors report the case as giving 
judgment for the apothecary. Buller says that he recovered because of the 
moral obligation to pay him.** Selwyn says that he recovered because of 
the legal obligation resting upon the parish which was primarily charge- 
able with his support.*7 


In a later case,** a pauper was settled in one parish but lived in another. 
He was taken ill in the parish of his residence and could not be moved. 
In two or three days, such parish gave notice to the parish which was pri- 
marily chargeable with the support of such pauper. No promise to reim- 
burse the parish which furnished his support was made at any time. The 
pauper died in about three weeks. Action was brought by the parish which 
furnished support to recover the reasonable value of such support. Lord 
Ellenborough held that in the absence of a promise no recovery could be 
had; but he added that there was such a moral obligation that if there had 
been a subsequent promise to pay, there would have been an enforceable 





* Atkins v. Hill, 1 Cowp. 284 (1775). 
“Trueman v. Fenton, 2 Cowp. 544 (1777). 

“ Watson v. Turner, discussed in Buller, N.P. 147, 1 Selwyn, N.P. 56 (1767). 
“ Buller N.P. 147. 

“1 Selwyn N.P. 56. 

“ Atkins v. Banwell, 2 East, 505 (1802). 
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contract upon sufficient consideration. In the next case*® the knowledge 
of the overseer of the poor that the regular pauper surgeon was attending 
an injured pauper who had a legal settlement in another parish and his 
acquiescence therein was held equivalent to a previous request; and to 
make such parish liable to the surgeon. It was also said that a moral obliga- 
tion such as this would support an express promise; although it would 
seem that the previous request together with the emergency imposed a 
legal obligation to pay the surgeon. 


In the next case,™° the parish in which the pauper had a legal settlement 
had made an allowance to him. The pauper became ill. An apothecary 
attended him. The pauper died. The parish asked the apothecary to send 
in his bill. It was held that the apothecary could recover, since the making 
of the allowance showed a recognition of the liability of the parish; and the 
request for a bill was equivalent to a promise to pay. The court said that 
there was both a “legal and moral obligation.” 


In the next case,®! the court allowed the surgeon to recover for services 
rendered after the parish of the pauper’s settlement had received notice that 
the surgeon was rendering services to the pauper. There was no promise to 
pay for services rendered before such notice; and no recovery was allowed. 
Failure to object on receipt of the notice was held to be equivalent to a 
request that the services be rendered. 


Thus the pauper cases have contributed a few obiter in favor of the 
theory that a moral obligation will serve as valuable consideration, or as a 
substitute for valuable consideration; but none of the decisions were based 
on that principle. 


After Rann v. Hughes was decided, some thirty-five years moved on, and 
another Mansfield was Chief Justice of another court. Originally this man’s 
family bore the name of Manfield. His father changed the family name 
to Mansfield in less than a year before the future Chief Justice received 
the degree of B.A. at King’s College, Cambridge; and some two years be- 
fore Sir William Murray became Baron Mansfield. Advancement came 
late to the younger Mansfield. In 1804, at the age of 71, he became Chief 
Justice of the Court of Common Pleas. He was very amiable, very irritable 
and very profane. It seems to have been a game among the sergeants at 
law who practiced before him, to see how often they could so torment him 





“Lamb v. Bunce, 4 M. & S. 275 (1815) (pauper, injured in the parish of his settle- 
ment, was taken to the nearest convenient place to care for him, which was a public 
house in an adjoining parish). 
© Wing v. Mill, 1 B. & Ald. 105 (1817). 

* Paynter v. Williams, 1 Crompton & Meeson 810, 3 Tyr. 894 (1833). 
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that he would quit swearing in whispers and drop back on curses both 
loud and deep. He now stood forth as the apostle of the doctrine of moral 
obligation. He was not as able nor as learned a man as the elder Mansfield; 
and it is either an interesting coincidence or a similarity in result due to a 
similarity in viewpoint that, like his great predecessor, the Chief Justice of 
the Common Pleas was ready to relegate the well-established doctrine of 
consideration to a comparatively obscure position in the law of contracts; 
or to eliminate it altogether. The device by which the later Mansfield pro- 
posed to accomplish this result was the theory of the moral obligation in 
its most extreme form. 


A married woman gave to a creditor of her son-in-law’s a bond to secure 
a loan which the creditor had made to the son-in-law at the request of the 
mother-in-law. The contract of a married woman was void at common law. 
The bond did not charge her separate estate.°? However, the husband of 
the married woman died before she died; and after his death, she promised 
the creditor to pay such bond. There was no trace of common law con- 
sideration to support such promise but there was undoubtedly a strong 
moral obligation, using the term in its literal meaning. That is, this was not 
a case of a consideration which had once been a valid legal obligation but 
against which the debtor could now use some such bar as bankruptcy, the 
statute of limitations and the like. It was a case of a mere moral obligation 
which had never been anything else. Mansfield, Chief Justice, refused to let 
plaintiff's counsel reply to defendant’s cases, and in defiance of the com- 
mon law on this subject, said that “it has been long established that where 
a person is bound morally and conscientiously to pay a debt, though not 
legally bound, a subsequent promise to pay will give a right of action. ... 
I cannot conceive that there can be a stronger moral obligation than is 
stated upon this record.”®? And so, with the greatest of ease, moral obliga- 
tion displaced consideration as the fact which determines the enforceability 


of promises. 


Some dissatisfaction with the doctrine of moral obligation was expressed 
eighteen years after Lee v. Muggeridge** was decided. In that case*> a mar- 
ried woman whose husband was abroad and for whose needs the husband 
had apparently made no arrangements, bought provisions on credit. After 
her husband’s death, she made a promise to the seller to pay for such pro- 
visions. In an action brought upon such promise by the seller, the court 
held that he could not recover from the widow since the original obligation 





2 Lee v. Muggeridge, 1 Vesey & Beames 118 (1812). 
Lee v. Muggeridge, 5 Taunt. 36 (1813). 

5 Taunt. 36 (1813). 

% Littlefield v. Shee, 2 Barn. & Ad. 811 (1831). 
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was that of the husband. The court added that “the doctrine that a moral 
obligation is a sufficient consideration for a promise should be received 
with some limitation,” not saying what the limitation should be. 


Nine years later came the case which ended the reign of the moral 
obligation theory. In that case*® executor spent his own money in improv- 
ing realty as to which the decedent had died intestate. No authority was 
given to the executor by will so to deal with the realty. The heiress, the 
only child of the decedent, was a minor. On coming of age and learning 
the situation, she promised, in her gratitude, to reimburse the executor. 
After her marriage, her gratitude seems to have subsided and she refused 
to reimburse him. The court held that the promise of the heiress could 
not be enforced since it is based on “a past benefit not conferred at (her) 
request”, and that, while it is a “conscientious engagement,” the “doctrine 
(of moral obligation) would annihilate the necessity of any consideration 
at all, inasmuch as the mere fact of giving a promise creates a moral 
obligation to perform it.” 


Thus perished the doctrine of moral obligation in England. In the 
United States it lingers on in a few states within a restricted sphere whose 
boundaries are a little vague;°7 but in the great majority of the states the 
doctrine is discarded and almost forgotten.®*® Nearly all of the recent cases 
refuse to treat moral obligation of this type as a consideration or as a sub- 
stitute for consideration.5® In some of the states which have, in earlier 





% Eastwood v. Kenyon, 11 Adol. 8 El. 438 (1840). 

57 1 Pace, Contracts (2d ed.) § 633; 1 Wituisron, Contracts (Revised ed.) § 149; 
13 C.J. 358; Contracts, § 219; 17 C.J.S. 437; Contracts, § 90. 

81 Pace, Contracts (2d ed.) § 634; 1 Wiixisron, Contracts (Revised ed.) § 148; 
13 C.J. 358; Contracts, § 219; 17 C.J.S. 437; Contracts, § 90. 

* Plowman v. Indian Refining Co., 20 Fed. Supp. 1 (1937) (promise to pay pension 
to employes made after their employment had ended); Estate of McConnell, 6 Cal (2d) 
493, 58 P. (2d) 639 (1936) (partner rendered extra services not under contract for 
extra pay: subsequent promise to pay); (. . . “moral obligation” in article 1606 of the 
Civil Code means an obligation which originally was a legal obligation); Lanfier v. 
Lanfier, 227 Ia. 258, 288 N.W. 104 (1939) (grandchild named for grandfather; subse- 
quent promise by grandfather to devise land to such grandchild in consideration of such 
naming held unenforceable); Succession of Burns, 199 La. 1081, 7 So. (2d) 359 (1942) 
(husband conveyed practically all of his property to his wife on dissolution of community 
as full satisfaction of debt due to her though value of property less than amount of debt; 
subsequent promise by husband to pay more held upon a “moral obligation” only, and 
unenforceable under Art. 1757 Revised Civil Code); White Mountain National Bank v. 
Malloy, 93 N.H. 197, 37 Atl. (2d) 785 (1944) (married woman surety for husband 
when such promise is unenforceable; husband dies; widow promises to perform; held 
that “the consideration (her duty to perform the first promise) was moral only and not 
legal,” and that promise was unenforceable); Opitz v. Hayden, 17 Wash. (2d) 347, 
135 P. (2d) 819 (1943) (here the duty of a seducer to make amends was a moral obli- 
gation only, and insufficient; but if the woman had a legal right of action for such seduc- 
tion, though barred by the statute of limitations; or if in good faith and on reasonable 
grounds, she thought that she had such a right of action, it would be a sufficient con- 
sideration for a compromise). 
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cases, recognized moral obligation of this type as a consideration, the later 
cases deny its sufficiency as a consideration which makes a promise enforce- 
able.®° Nebraska endorsed the doctrine of moral obligation of this type as a 
sufficient consideration,®! and repudiated it a year later.®* The Court of 
Appeals of California upheld the doctrine of moral obligation in a case in 
which a minor drove an automobile negligently, a guest was injured, and 
the father of the minor promised to reimburse the father of the guest for 
hospital bills.6* The Supreme Court of California held that the theory 
of moral obligation was not recognized in California, but it refused to 
hear the case on the ground that the record showed sufficient common law 


consideration.®4 


Even in cases which involve saving human life by one who does not 
make a business of saving life for compensation, the courts have divided 
as to the enforceability of a promise by the person whose life is saved to 
make some compensation to his benefactor for injuries suffered by him in 
performing his act of kindness.® 


Wisconsin has veered sharply towards the theory of moral obligation. 
After a number of cases which contained obiter in praise of moral obliga- 
tion,®* a case came up which presented the question squarely. Wife died, 





Hart v. Strong, 183 Ill. 349, 55 N.E. 629 (1899) (seller, thinking that he had 
charged too much for the property in question and that he was about to die, promised 
to pay back part of the price to buyer); Stelmack v. Glen Alden Coal Co., 339 Pa. 410, 
14 Atl. (2d) 127 (1940) (Coal company conveyed land, reserving right to remove coal 
therefrom without liability for land’s settling; subsequent promise of coal company to 
pay for injury to building caused by removing coal if allowed to enter land and prop up 
building held to be without consideration; moral obligation held operative only if a 
prior legal obligation to which some bar has arisen). 

™ Krause v. Swanson, 141 Neb. 256, 3 N.W. (2d) 407 (1942) (third person paid part 
of debt; creditor accepted payment in full; subsequent promise by debtor to pay balance 
held supported by a “moral obligation.” 

® Fender v. McCain, 144 Neb. 58, 12 N.W. (2d) 541 (1943) (composition with cred- 
itors; debtor paid amount promised; debtor’s subsequent promise to pay interest held un- 
enforceable; a “mere moral obligation . . . not a valid consideration”). 

® Medberry v. Olcovich, 15 Cal. App. 263, 59 P. (2d) 551 (1936). 

“ Medberry v. Olcovich, 7 Cal. (2d) 267, 60 P. (2d) 281 (1936). 

® Webb v. McGowin, 27 Ala. App. 82, 168 So. 196; cert. den., Webb v. McGowin, 
232 Ala. 374, 168 So. 199 (A negligently went into a place where he might have been 
killed by a large block of wood which B, in the course of his work, was casting from 
the upper floor of a building to the ground: B saw A’s danger; held on to the block; 
saved A; and was himself injured. A’s promise to pay B was held enforceable. The 
court said, however, that this was not merely a “supposed moral obligation . . . based 
on some refined sense of ethical duty”); Harrington v. Taylor, 225 N. Car. 690, 36 S.E. 
(2d) 227 (attempted murder: A is injured in saving B’s life: B’s promise to pay A held 
unenforceable). 

“Park Falls State Bank v. Fordyce, 206 Wis. 628, 238 N.W. 516, 79 A.L.R. 1339 
(1931, 1932); Elbinger v. Capitol & Teutonia Co., 208 Wis. 163, 242 N.W. 568 (1932); 
Onsrud v. Paulson, 219 Wis. 1, 261 N.W. 541 (1935); Estate of Hatten, 233 Wis. 199, 
288 N.W. 278 (1939, 1940). 

* Estate of Schoenkerman, 236 Wis. 311, 294 N.W. 810 (1940). 
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leaving two children. Apparently the husband and father was then unable 
to care for the children as well as he wished to do. At his request, but with- 
out any express promise on his part to make compensation, mother-in-law 
and sister-in-law did housework and paid some of the bills, in order to 
keep the family going. Eventually the husband and father gave his notes 
to mother-in-law and sister-in-law for part—not all—of the reasonable value 
of their services and expenditures. He died a year later. His executor re- 
fused to allow, as valid claims, the notes and the claim for the balance of 
the value of the services and expenditures. The Supreme Court affirmed 
the judgment of the county court, which had allowed the notes as valid 
claims but had disallowed the claims for the value of services, amount of 
expenditures, etc., in excess of the amount of the notes. The Supreme Court 
said that there was a moral obligation to reimburse mother-in-law and 
sister-in-law, and that this moral obligation was “more than ample con- 
sideration for the notes.” This seems a recognition of the doctrine of moral 
obligation in a rather extreme form. 


Has Wisconsin again veered sharply, this time away from the doctrine 
of moral obligation? In a case®* decided two years after the preceding case, 
mother-in-law had done the greater part of the housework in the home 
of her son-in-law for some thirty years. As his first wife, daughter of the 
aforesaid mother-in-law, was dying, she asked her husband to “take care 
of grandma” (her mother) and also of her brother. The husband replied, 
“Don’t worry . . . I am taking care of everything.” Two years after the death 
of his first wife, husband married again, mother-in-law left his home, and, 
on his death, presented a claim against his estate. The trial court allowed 
the claim on the theory of moral obligation. The Supreme Court reversed; 
possibly on the theory that the services were rendered by mother-in-law to 
whom no promise was made, although performance to her was promised; 
while the promise was made to the wife, whose services to her husband 
were her legal duty, and created “no duty on (his) part, legal or moral, to 
make pecuniary return therefor. . . . Reasonable application of the rule (the 
sufficiency of moral obligation) . . . falls far short of reaching the instant case.” 
It would seem that in the last case the court has receded somewhat from 
its position in the case before.®® At any rate it seems clear that the Supreme 
Court of Wisconsin does not regard as a sufficient consideration many in- 
stances of what many people would regard as imperative moral obligations. 


IX 


Up to this point, the attempts to eliminate consideration from our law 





Estate of Briese, 240 Wis. 426, 3 N.W. (2d) 691 (1942). 
Estate of Schoenkerman, 236 Wis. 311, 294 N.W, 810 (1940). 
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have been made by individual lawyers, acting in individual cases, for indi- 
vidual clients; lawyers whose only hope of winning their respective indi- 
vidual cases has been to convince the court that in each of such cases, a 
simple executory promise should be enforced although it was unsupported 
by valuable consideration, and that in each of such cases the theory which 
underlay the enforceable promise should be “Something for nothing and 
nothing for something.” In no case was the attempt a serious threat to the 
doctrine of consideration unless the judge before whom the case was 
heard was, for some reason, opposed to the general theory of consideration, 
and glad of the opportunity to eliminate consideration from our law, or to 


limit its scope and operation if it could not be eliminated. 


A different kind of attempt to do away with, or to supersede, considera- 
tion has been made more recently. It has been a more general attack, based 
on a more general theory, starting among some of the teachers of law. 
Probably only a small fraction of the teachers of law are dissatisfied with 
the doctrine of consideration, but it is a larger fraction than would be 


found in any other class of those who have an expert knowledge of law. 


The law is urged to discard the theory that consideration is necessary, 
and that it must be set forth in the offer; and, in its place, to adopt the 
rival theory that if a promisee to whom a gratuitous promise has been 
made, has acted in reliance upon such promise, so that he will suffer some 
detriment unless the promise is enforced, the promise should be enforced 
by the courts. To justify and to explain this enforcement of a gratuitous 
promise, the name “promissory estoppel” has been suggested. The name is, 
of course, a contradiction in terms since if it is promissory, it is not an 
estoppel and if it is an estoppel, it is not promissory. An estoppel involves 
a statement of fact. A promise involves a declaration of the promisor’s 
intention as to his conduct in the future. They deal with different times 
and are expressed in different tenses. Equitable estoppel has a clear and 
definite meaning. In its looser sense, estoppel has been a very slippery 
term, shifting its meaning to meet the needs of the person who is using it. 
By alternating “estoppel” with “waiver” almost any result can be reached 
and almost any conclusion can be justified. For all that, if there is a sound 
and wise principle of the law that is ready to be developed, some name is 
necessary; and “promissory estoppel” would seem, at least, quite non- 


committal. 
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The Restatement of the Law of Contracts’ puts this general idea into 
a more guarded statement. A promise without consideration is binding, we 
are told, if the promisor should reasonably expect that the promisee would 
be induced by the gratuitous promise to act or to forbear to act in some 
definite and substantial way; if the promisee is, in fact, induced so to act; 
and if the refusal by the courts to enforce such promise will result in injus- 
tice, presumably to the promisee. 


Objections can readily be made to this method of stating the principle 
although perhaps no more readily than to any method of attempting to 
state any new and untried principle of law. Should the promisor reason- 
ably expect the promisee to rely upon a gratuitous promise at all; or, to 
put it in converse form, is the promisee ever justified in relying upon a 
gratuitous promise? This seems to beg the entire question. Unless we are to 
treat rights generally on the theory that no one knows the law, it would 
seem that the answer should be “No” or else “We mean to make new law; 
a law of contract without consideration.” 


Then, how definite and how substantial in character must the act of reli- 
ance be? As the offer becomes more and more definite and substantial in its 
demand for an act or a promise in reliance thereon, it changes into an offer 
for a contract which provides for a consideration; often into a unilateral 
contract; and as, on the other hand, it becomes more and more a clearly 
gratuitous promise as the character of the act of reliance becomes less and 
less definite and substantial. If the promise is supported by common law 
consideration, is not the act of accepting the offer and of furnishing the 
consideration for which the offer provides, something which is done in 
reasonable reliance upon the promise? Is not this true whether the promisee 
is to make a promise or to perform an act? Is there any need of a class of 
intermediate cases, between the offer which provides for a consideration, 
often of the unilateral type, and the gratuitous promise of the looser type, 
which does not provide for any definite action? Is there, in fact, any such 
class? 


Most of the cases which are invoked in the attempt to show that the 





7 RESTATEMENT, Contracts, § 90 (1932). 

Wiuston, Contracts (Revised ed.) § 139 et seq.; Grorce J. THompson, Impacts 
in Law of Contracts, 26 Corn. L. Rev. 4 (1940); Symposium on Consideration, 41 Cot. 
L. Rev., 777-876 (1941); Judicial Recognition of the Promissory Estoppel Section in the 
Contracts Restatement, 36 Itt. L. Rev. 187 (1941); JosepH Goin, Accord and Satis- 
faction by Estoppel, 27 lowa L. Rev. 31 (1941); Some Aspects of the Law of Gratuitous 
Promises in Illinois, 5 U. or Cut. L. Rev. 464 (1938); J. D. I. Hucnes, Consensus and 
Estoppel, 54 L. Q. Rev. 370 (1938); L. L. Futter anp Wiii1am R. PERpuE, Jr., 
The Reliance Interest in Contract Damages, 46 Yate L. J. 52, 373 (see especially 401 
et seq.) (1936); The Measure of Damages of a Contract, created by action in reliance, 
48 Yae L. J., 1036 (1939). 
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principle of promissory estoppel or justifiable reliance has been used by 
the courts quite freely, although not by those names, can be divided into 
two classes: those in which, up to the present time, the courts have found 
ample consideration of the common law type; and those in which the 
promise has been enforced on the theory of equitable—not promissory— 
estoppel. In some of the cases which the courts have hitherto enforced on 
the theory of common law consideration, the fact that seems to have led 
some writers and teachers to invent the doctrine of justifiable reliance, is 
that the motive of the promisor, as distinct from the consideration for 
which provision is made in the offer, is often to confer some benefit upon 
the promisee ultimately. It is to secure this benefit to the promisee that the 
promisor provides in his offer that the promisee shall give up the legal 
right which is the consideration for the contract. Clearly the consideration 
would go unchallenged if the benefit, usually economic in character, were 
secured to the promisor. Human nature being as it is, this is the common 
case. If the benefit is secured to a third person, the consideration is not af- 
fected thereby, and the promise is enforceable. If, by the terms of the offer, 
the promisee is to give up some legal right, is this prevented from being a 
sufficient consideration by the fact that the promisor intends that the ulti- 
mate benefit of the transaction shall inure to the promisee? It would seem 
not. In our law it has always been held that motive, however strong, does 
not do away with the necessity of consideration.*1 Can it be that motive 
operates the other way and that a strong enough motive will destroy the 
legal effect of what would otherwise be a sufficient consideration? It would 
seem that the courts have always held that motive does not destroy con- 
sideration."* Why should it in this case? 


The theory of promissory estoppel relied at the outset upon one case 
which was more or less in point, but less rather than more, and a group 
of cases which were not at all in point. The case which was more or less 
in point was one in which grandfather had settled about two thousand 
dollars upon each of his grandchildren but one, and to that one he gave a 
promissory note for two thousand dollars with interest at six per cent, pay- 
able on demand. When grandfather gave the note to granddaughter, he 
told her that his other grandchildren did not have to work—apparently his 
idea of the highest good of mankind—and that now she did not have to. 
The court found that her abstaining from work was not the consideration 
for the promise. Was she justified in relying upon a gratuitous promise to 





™ Pace, Contracts (2d ed.) § 526; Wituiston, Contracts (Revised ed.) § 111, 
13 C. J. 325; Contracts, § 166; 17 C. J. S. 439; Contracts, § 93. 

™ Pace, Contracts (2d ed.) § 526; Wituston, Contracts (Revised ed.) § 111; 
13 C.J. 325; Contracts, § 166; 17 C.J.S. 439, Contracts, § 93. 

See also Hamilton v. Oakland School District, 219 Cal. 122, 26 P. (2d) 296 (1933). 
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pay to her ten dollars a month on which to live in comfort? She tried it 
once, resigning her position. In a little more than a year, she discovered 
that, even in those far-off happy days of low prices, and in a quiet Nebraska 
village, ten dollars a month was not enough, and so she began working 
again, apparently without any objection from grandfather. Grandfather 
paid one year’s interest. He died about three years after he delivered the 
note. On his death, granddaughter presented the note as a claim against 
his estate. It was rejected by the executor as being gratuitous. The Supreme 
Court of Nebraska™ allowed the claim on the ground of “equitable estop- 
pel which ought to preclude the defendant from alleging that the note is 
lacking in one of the essential elements of a valid contract”; that is, con- 
sideration. Since the maker of the note had not represented that it was 
upon a valuable consideration it is hard to find any justification for the 
theory of estoppel. At the same time the language of the court shows that 
it is not talking about promissory estoppel. If the court had refused to en- 
force this gratuitous note, grandfather’s plans for an equal distribution of 
his estate would have been upset rudely, and granddaughter would have 
been practically disinherited. In such a dilemma, should the court distort 
the law to compensate for the ignorance of people who undertake transac- 
tions to which the law gives no support? Every once in a while, as in this 
case, the court does so. It is proverbial that hard cases shipwreck legal 
principles. It is unfortunate if the law should come to regard such a ship- 
wreck as a happy solution of legal difficulties; reserving the highest order 


of distinguished merit for the lowest depth of ignorance of the law. 


The group of cases not in point involved gifts of land without a transfer 
of the legal title. If the donee has any intention of making any promise in 
such a case, it is a promise to transfer the legal title at some time in the 
future, the equitable title having been given by the present transaction. 
Probably most donors of land do not know the difference between a legal 
and an equitable interest, regard the gift as perfected, and do not, in fact, 
intend to promise anything for the future. Equity enforces such a gift if the 
donee has made substantial and valuable improvements upon the property 
thus given.™* Whether or not equity will enforce the gift if the donee has 
given up other legal rights because of the gift is a question upon which the 





™ Ricketts v. Scothorn, 57 Neb. 51, 77 N.W. 365, 42 L.R.A. 794, 73 Am. St. Rep. 
491 (1898). 

™ Pace, Contracts (2d ed.) § 524; Wituiston, Contracts (Revised ed.) 499, § 139; 
28 C. J. 655; cirrs, §§ 56 and 57; 38 C. J. S. 843; crFTs, § 57. 
See also Sommers v. Zuck, 139 N. J. Eq. 245, 50 Atl. (2d) 648 (1947). 
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courts have divided.”® In enforcing the gift, equity vests the donee with 
the legal title if it has power so to do, not by way of enforcing a contract, 
for equity has never treated these transactions as contracts, but because 
equity intends to enforce the gift under these circumstances, and it seems 
highly inadvisable to separate the legal fee from the equitable fee for all 
eternity. 


Many of the cases which have hitherto been explained upon the com- 
mon law theory of consideration, but which it is now sought to annex to 
the domain of justifiable reliance upon a gratuitous promise, deal with sub- 
scriptions to charitable, religious, and educational organizations. The sub- 
scriber promises to pay money in consideration of such organization’s 
giving up some right—usually in expending a part of its capital—but for a 
purpose which ultimately is intended by the promisor to benefit such 
organization, as well as the general public; a new building, a new profes- 
sorship, and the like. This has all of the characteristics of common law con- 
sideration."* Should the motive of subscriber prevent its ordinary legal 





** Chamberlain v. Chamberlain, 115 Fla. 21, 155 So. 136 (1934) (house and lot given 
by donor; seems to have been all that he owned; donee did not present any claim against 
donor’s estate after his death; statute of non-claim had run; equity gave relief to donee); 
Swan Oil Co. v. Linder, 123 Ga. 550, 51 S. E. 622 (1905) (oral gratuitous promise by 4 
to convey right of way to B; in reliance on A’s promise, B made expenditures upon 
other property which A owned: equity refused to enforce promise. A gift of right of 
way; not of land). 

Trustees of Baker University v. Clelland, 86 Fed. (2d) 14 (1936) (subscription to 
college in consideration of establishing professorship and of canceling subscription of 
other person who could not afford it); Beatty v. Western College, 177 Ill. 280, sub 
nomine, Miller v. Western College, 52 N.E. 432, 42 L.R.A. 797 (1898) (subscription to 
college building; college constructed such building; subscriber also to have “privilege of 
sending one student four years free of tuition”; court did not decide whether or not 
latter provision was consideration; the expenditure on the building being held sufficient); 
Simpson Centenary College v. Tuttle, 71 Ia. 596, 33 N.W. 74 (1887) (subscription 
towards endowment fund of college; no promise by college; no expenditures; obiter, 
estoppel if expenditures made in reliance on subscription); Southwestern College v. 
Hawley, 144 Kan. 652, 62 P. (2d) 850 (1936) (written recital of consideration held 
prima facie evidence of consideration; no evidence offered to meet prima facie case); 
Floyd v. Christian Church Widows & Orphans Home, 296 Ky. 196, 176 S.W. (2d) 125 
(1943) (court cites Restatement, section 90; and holds that consideration is necessary; 
and that none has been shown); School District v. Sheidley, 138 Mo. 672, 40 S.W. 656, 
37 L.R.A. 406, 60 Am. St. Rep. 576 (1897) (subscription to school district towards new 
library, to supplement necessary bond issue: election on bond issue held at expense of 
school district; issue carried; bonds issued: held consideration will be sufficient if the 
district expended money and incurred enforceable liabilities in reliance thereon); In re 
Estate of Griswold, 113 Neb. 256, 202 N.W. 609, 38 A.L.R. 858 (1925) (subscription to 
endowment fund; income only to be used: expenses, by fair inference, to be incurred 
in reliance on such income; expenses so incurred); Barnes v. Perine, 12 N.Y. 18 (1854) 
(subscription to build new church edifice; such building erected at expense of church or 
on its credit); Presbyterian Society v. Beach, 74 N. Y. 72 (1878) (subscription for build- 
ing church edifice; such edifice built; held “clearly a consideration established”); Alle- 
gheny College v. National Chautauqua Bank, 246 N. Y. 369, 159 N.E. 173, 57 A.L.R. 
980 (1927) (subscription; name of subscriber to be given to fund; also adequate pub- 
licity; held consideration; obiter that promissory estoppel would support promise); 
Matter of Taylor, 251 N. Y. 257, 167 N.E. 434 (1929) (subscription “for value re- 
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effect? Hitherto the courts have felt that if the promisee, or for that matter 
if a third person, gave up the legal right for which provision was made in 
the offer, the consideration was sufficient. No account has been taken of the 
underlying motive. If the motive is to be the vital factor in the contracts, 
these changes in the law will go far. 


While it seems easier to attempt to eliminate consideration from sub- 
scriptions to worthy causes than from contracts of a more secular type, the 
effort to extend the doctrine of justifiable reliance to worldly transactions 
has been made again and again in recent years. Promises by employers to 
pay pensions to employees in consideration of their giving up claims against 
their employers,” or of their refraining from work in competitive employ- 
ments,"® or in employments which will keep them from resuming their 
work for such employer if he needs them;’® “bank nites” in which the 
promise is to pay the holder of the winning number if he is right there to 
claim his prize;®° a promise by father not to make a will which will disin- 





ceived”; no evidence as to when church edifice was built; held error to exclude evi- 
dence that there was no consideration); First Methodist Episcopal Church v. Howard, 
233 N. Y. S. 451, 133 Misc. 723 (1929) (subscription to church; memorial to sub- 
scriber’s wife; her name on tablet; held, that when “consideration passed either by 
memorial or by promissory estoppel, the die was cast and revocation could not take 
place.”); In re Tummond’s Estate, 290 N. Y. Supp. 40 (1936) annotated 6 Forp. 
L. Rev. 123 (subscription to scholarship to bear name of donor and wife; name 
not given; held unenforceable); I. & I. Holding Corporation v. Gainsburg, 151 App. Div. 
550, 296 N. Y. Supp. 752 (1937) (subscription to hospital, “every other contributor to 
make his contribution in reliance upon the contribution of the undersigned herewith 
made”; hospital incurred expense and got other subscribers; held, consideration; obiter 
as to sufficiency of promissory estoppel); affirmed I. & I. Holding Co. v. Gainsburg, 276 N. 
Y. 427, 12 N. E. (2d) 532 (1938) (on the theory that the transaction is “a unilateral 
contract which, when accepted by the charity by incurring liabilities in reliance thereon, 
becomes a binding obligation”); Tioga County General Hospital v. Tidd, 298 N. Y. 
Supp. 460 (1937) (subscription to pay cost of X-ray room as memorial te father of 
subscriber; held, hospital promises to construct building; consideration, supplemented by 
promissory estoppel); Reimensnyder v. Gans, 110 Pa. 17, sub nomine, Gans v. Reimen- 
snyder, 2 Atl. 425 (1885) (no consideration expressed in subscription; none shown; 
subscriber died the day after he subscribed, before any building was done; also invalid 
by statute; since death within one month); Governors of Dalhousie College v. Boutilier, 
(1934) 3 Dom. L. R. 593, (1934), annotated 8 Aus. L. J. 292 and 13 Can. B. Rev. 108 
(subscription to enable college “to maintain and improve efficiency of its teaching”; no 
evidence as to what was done; held, consideration necessary but not shown; college free 
to do as it pleased). 

See T. C. Brttic, The Problem of Consideration in Charitable Subscriptions, 12 Corn. 
L. Q. 467 (1927); Ersperr H. Carver, Consideration in Charitable Subscriptions, 13 
Corn. L. Q. 270 (1928); Lewis C. Murtaucn, Charitable Subscriptions in Illinois, 4 U. 
or Cut. L. Rev. 430 (1937). 

™ Harvey v. J. P. Morgan & Co., 2 N. Y. S. (2d) 520, 166 Misc. 455 (1937). 

*8 Langer v. Superior Steel Corporation, 105 Pa. Super. 579, 161 Atl. 571 (1932), not 
affected by reversal on another question in Langer v. Superior Steel Corporation, 318 Pa. 
490, 178 Atl. 496 (1935). 


™® Trexler’s Estate, 27 Pa. Dist. & County 4 (1936). 


St. Peter v. Pioneer Theatre Corporation, 227 Ia. 1391, 291 N. W. 164 (1940), 
annotated 29 Cauir. L. Rev. 62; 26 Iowa L. Rev. 400; Simmons v. Randforce Amuse- 
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herit daughter, in consideration of daughter’s assuming a debt due from 
her husband to father;®? acceptance of a new lessee in place of one who 
wishes to be discharged from further liability on his lease;8* a promise by 
sub-contractor to do certain work for main contractor at a certain price, 
main contractor to let him do such work at such price if the main contract 
is awarded to main contractor;** and surrender of property with power to 
sell at or above a certain price, proceeds to be loaned to the person to whom 
possession is surrendered, such person promising not to sell below such 
price,** are all supported by sufficient consideration; but promissory estoppel 
or justifiable reliance has been suggested as an additional reason for en- 
forcing these promises. If a broker induces a prospective buyer to stay 
away from the sale and then makes no attempt to bid for him, the broker 
should be liable either on the theory of liability of an agent to his princi- 
pal, or of fraud, and if no way to hold him could be found except the 
doctrine of jusifiable reliance, it would be much better to hold him on that 
theory than to let him go free.®® 

A class of cases to which the principle of justifiable reliance is rarely if 
ever applied, but in which the consideration has seemed to many to be 
rather fictitious, consists of promises for collateral security,** or of promises 
of others to become surety or guarantor®’ for prior debts, no promise for 
such security having been given when the debt was incurred. Whatever the 
original merits of the theory that creditor promised or gave a reasonable 
extension of time as consideration for such security, it has been held so 





ment Corporation, 293 N.Y.S. 745 (1937), annotated 12 Sr. Jonn’s L. Rev. 132; Stern 
v. Miner, 239 Wis. 41, 300 N. W. 738 (1941). 

See also State ex rel. Regez v. Blumer, 236 Wis. 129, 294 N. W. 491 (1940). 

In a criminal proceeding for advertising a lottery, coming to the movie house (outside) 
is held not to be a payment of a thing of value for a chance in a lottery; State v. Hund- 
berg, 220 Ia. 1369, 264 N.W. 608, 103 A.L.R. 861 (1936). 

*Fluckey v. Anderson, 132 Neb. 664, 273 N.W. 41 (1937), annotated 22 MINN. 
L. Rev. 843. 

® Fried v. Fisher, 328 Pa. 497, 196 Atl. 39 (1938), annotated 86 U. or Pa. L. Rev. 669. 

* Robert Gordon, Inc. v. Ingersoll-Rand Co., 117 Fed. (2d) 654 (1941) (contract 
made under mistake as to price by which promisee should not have been misled; obiter, 
that court is ready to apply promissory estoppel to transactions which are “commercial in 
nature”); Northwestern Engineering Co. v. Ellerman, 69 S.D. 397, 10 N.W. (2d) 879 
(1943) (sub-contractor wrote promise that he “shall perform all the work involved in 
the construction of Schedule 3, Section IV, at the following specified unit prices” if bid 
awarded to principal contractor; that sub-contractor should perform in accordance with 
plans and specifications and within the time limit; the court denies the existence of 
consideration, and upholds the promise on the theory of promissory estoppel). 

“ Webb v. Moran, 186 Okla. 140, 96 P. (2d) 308 (1939). 

* Kirby v. Brown, 229 App. Div. 155, 241 N.Y.S. 255, annotated 30 Cox. L. Rev. 
1061 (1930). 

® Fullerton v. Provincial Bank [1903] A.C. 309 (1903); Alliance Bank v. Broom, 
2 Dr. & Sm. 289 (1864); Glegg v. Bromley [1912] 3 K.B. 474 (481) (1912). 

* Pace, Contracts (2d ed.) § 549; 13 C.J. 348; Contracts, § 200; 28 CJ. 923; 
Guaranty, § 58. 50 C.J. 50; Principat anp Surety, § 84; 17 C.J.S. 458; Contracts, 
§ 103b; 38 C.J.S. 1167; Guaranty, § 26d. 
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often that a promise to become guarantor or surety for a prior debt, fol- 
lowed by an extension of time, is evidence of a request by such guarantor 
or surety for such extension, that such meaning must now be taken as the 
actual intention of the parties. 


The theory of reliance has been invoked against an employer who is 
liable in any event because notice of the defect in question has been given 
to him,°* or against a creditor who has, in advance, waived delay in pay- 
ment.®® The doctrine of justifiable reliance has been urged where no deci- 
sion was rendered upon the merits of the case.®° 


If no consideration is found to exist, the doctrine of justifiable reliance 
usually is ignored or is held not to apply.®* As has been said before, in 
some cases in which consideration is found to exist, the doctrine of justi- 
fiable reliance is thrown in for good measure.®? As a rule, nothing is said 
about it; the discussion on this point being confined to the existence and 
the sufficiency of the consideration.®* Occasionally the court relies upon 





® Wood v. Danas, 230 Mass. 587, 120 N.E. 159 (1918). 

® In re Campbell, 105 Fed. (2d) 197 (1939); certiorari denied, 308 U.S. 593 (also, 
creditor had not given to debtor a statement of advances which creditor claimed). 

® Switzer v. Gertenbach, 122 Ill. App. 26 (1905) (error as to effect of statute of limi- 
tations made it unnecessary to pass on other questions). 

"James Baird Co. v. Gimbel Bros., 64 Fed. (2d) 344 (1933); Federal Compress & 
Warehouse Co. v. Hall, 209 Ark. 274, 189 S.W. (2d) 922 (1945) (gratuitous promise 
for pension); Baird v. Kent, 19 Cal. (2d) 499, 122 P. (2d) 8, 139 A.L.R. 1032 (1942); 
Hygema v. Markley, 137 Fla. 1, 18, 187 So. 373, 380 (1939) (mortgage declares that he 
will extend time for paying debt; no consideration; mortgagor makes improvement on 
mortgaged premises; held that mortgagee may foreclose); South Park Commissioners v. 
Chicago City Railway Co., 286 Ill. 504, 122 N.E. 89, 92 (1919); O’Connor v. National 
Metals Co., 317 Mass. 303, 58 N.E. (2d) 153 (1944) (forbearance to bring action in re- 
liance upon defendant’s promise is not a consideration unless so agreed upon by the parties; 
and does not make the promise enforceable); Perreault v. Hall—N.H.—49 Atl. (2d) 812 
(1946) (gratuitous promise for a pension; although other provisions of the agreement 
might amount to consideration); Goodbody v. Margiotti, 323 Pa. 529, 187 Atl. 425 
(1936) annotated, 50 Harv. L. Rev. 524; Hazlett v. First Federal Savings & Loan 
Association, 14 Wash. (2d) 124, 127 P. (2d) 273 (1942) (mortgagee insisted on placing 
fire insurance on mortgaged property with the insurance company of his choice; relying 
on mortgagee’s insistence, mortgagor did not insure; neither did mortgagee; held, that 
mortgagee was not liable. It would seem that there was ample consideration. The result 
seems highly undesirable). 

"8 In re Adoption of a Minor, 79 U. S. App. D. C. 191, 144 Fed. (2d) 644, 156 A.L.R. 
1001 (1944) (A consented to B’s adoption of A’s child; B incurs expenses and 1s ready to 
adopt child; 4 withdraws consent; held, that court should proceed with adoption); Port 
Huron Machinery Co. v Wohlers, 207 Ia. 826, 221 N.W. 843 (1928) (order to ship goods; 
goods shipped); Greiner v. Greiner, 131 Kan. 760, 293 P. 759 (1936) (A promises to 
convey certain land to B if B will change his place of abode to a certain place; B does 
so); Carter v. Burns, 332 Mo. 1128, 61 S.W. (2d) 933 (1933) (owner of mortgaged 
realty promises to pay mortgage debt if mortgagee will give extension of time; mortgagee 
extends time for ten years); Luther v. National Bank of Commerce, 2 Wash. (2d) 470, 
98 P. (2d) 667 (1940) (A promised to devise all of his property to B, a nurse, in 
consideration of her giving up her home and profession and caring for 4; held sufficient 
consideration, although B subsequently married A). 

See notes 76 et seq. 
* Pace, Contracts (2d ed.) § 522; Wittisron, Contracts (Revised ed.) § 139. 
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consideration exclusively and refuses to consider “the discredited doctrine 
of estoppel”.®* 


As might have been anticipated, the doctrine of promissory estoppel or 
justifiable reliance shows signs of an unwillingness to play the rather 
humble role of a stand-in for consideration. If it will solve the problem of 
how to enforce a gratuitous promise, it will surely cure all the ailments from 
which cases may suffer; and so it has been used to solve the troubles of 
oral agreements (usually upon ample consideration) under statutes that 
require writing®® and (perhaps) the troubles which arise when two or 
three written instruments are claimed to form one contract.*® 


Equitable estoppel is undoubtedly a very real and a very powerful idea: 
In cases in which it exists, it is possible to enforce promises without con- 
sideration, if the promisee has been deceived into thinking that the promise 
is, in fact, supported by a valuable consideraton.®* This type of estoppel 
tends to stay at home and to keep out of transactions in which it is not 
concerned; although occasionally its name is taken in vain by those who 





United States v. Curtiss Aeroplane Co., 147 Fed. (2d) 639 (1945) (promise not to 
sue until two years after Russia should recognize United States passports held considera- 
tion for promise not to plead statute of limitations). 

* Kahn v. Cecelia Co., 40 Fed. Supp. 878 (1941) (oral employment for three years 
at one thousand dollars a week; employe spent money, time and effort in reliance on 
promise; such reliance held not to take the case out of the statute of frauds); Burnett v. 
Turner, 105 Ark. 290, 151 S.W. 249 (1912) (obiter: no express promise by debtor; 
no consideration from creditor); Albachten v. Bradley, 212 Minn. 359, 3 N.W. (2d) 
783 (1942) (promise by creditor to extend time; held consideration for promise by 
debtor not to plead statute of limitations); Lacy v. Wozencraft, 188 Okla. 19, 105 P. 
(2d) 781 (1940) (oral extension of lease; lessee spent money in remodeling; not on 
permanent improvements; and on buying stock of goods; held, to take the case out of 
the statute of frauds). 

* Wilson v. Viking Corporation, 134 Pa. Super. 153, 3 Atl. (2d) 180 (1938) (resig- 
nation of employe and his surrender of his stock held consideration). 

* Pace, Contracts (2d ed.) § 2371; Wiruiston, Contracts (Revised ed.) § 139. 

See also 21 C.J. 1201; Contracts, § 202; 31 C.J.S. 439; Contracts, § 151. 

See Deitrick v. Greaney, 309 U.S. 190, 60 S.Ct. 480, 84 L. ed. 694 (1940) (note given 
to conceal fact that bank had bought its own stock); Inglehart v. Todd, 203 Ind. 427, 
178 N.E. 685 (1931) (bank in bad financial condition; A gives to bank his gratuitous 
promissory note to deceive bank examiner, depositors, etc.; held that A must pay if neces- 
sary to protect depositors, etc.); Hetchler v. American Life Ins. Co., 266 Mich. 608, 254 
N.W. 221 (1943) (insured misled by unintentional misrepresentation by insurer as to 
time at which paid up insurance expired); Lusk-Harbison-Jones, Inc. v. Universal Credit 
Co., 164 Miss. 693, 143 So. 623 (1933) (A, who owns garage, etc., represents that he has 
insurance which covers cars which belong to others and which are kept in garage; no 
insurance in force; loss by fire; A held liable to owners of cars which were kept in 
garage) ; Lechler v. Montana Life Insurance Co., 48 N.D. 644, 186 N.W. 271 (1921) 
(life insurance policy lapsed; insured sent in application for reinstatement and note for 
premiums; insurance company’s agent led insured to believe that he was reinstated; 
insured died; held that beneficiary may recover on policy); United Security Life Insur- 
ance, etc., Co. v. Brown, 270 Pa. 273, 113 Atl. 447 (1921) (A represents to insurance 
company that B, his step-son, is his son; A gives mortgage to secure premium; held that 4 
is estopped to deny insurable interest). 
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find it easier to talk about “estoppel” than to explain the working of legal 
principles. 


In most of the cases in which the courts have spoken kindly of promis- 
sory estoppel or of justifiable reliance, the method has been the same that 
Lord Mansfield used in building up the theory of moral obligation. The 
Court takes a case in which the promise is supported by a sufficient com- 
mon law consideration; it recognizes the sufficiency of the common law 
consideration, though with great restraint and with scant courtesy; and 
then the court unleashes its hitherto suppressed enthusiasm, and points out 
how admirably this case could be explained by the doctrine of justifiable 
reliance. This is probably true. Every consideration is furnished in justi- 
fiable reliance upon the promise. Thus some, though not a great deal, of 
support seems to be given to the doctrine of justifiable reliance, chiefly in 
obiter; obiter, since the case would be decided the same way by a court that 
repudiated the doctrine of justifiable reliance. It may be that this imitation 
of Lord Mansfield’s methods has induced some courts, perhaps a little over- 
enthusiastic, to put forth Lord Mansfield himself as the author of the doc- 
trine of promissory estoppel.°* 


X 


Legislation has, from time to time, done its bit to unsettle the general 
theory of consideration, and it may be, the results of its work will, in the 
long run, be more dangerous than those of the courts or of the college 
professors. 


It is not the direct frontal attack that may prove dangerous, at least 
as far as present indications go. The Uniform Written Obligations Act®® is 
quite clear in its provision for enforcing a gratuitous written instrument if 
the intent of the maker to make it binding though gratuitous 1s manifest. 
Although this statute is quite clear—perhaps because it is quite clear—it 
does not seem to have appealed with much persuasion to legislators or to 
their constituents outside of Pennsylvania and Utah. It is rather the turn- 
ing movements and the sniping of the different statutes that is the source 
of danger; and also the chance that in future years, when the statutory 
origin of some of these rules has been forgotten,! the courts may adopt 





* A so-called ‘promissory estoppel,’ although not so termed, was held sufficient by 
Lord Mansfield and his fellow judges as far back as the year 1765 (Pillans v. Van Mierop, 
3 Burr. 1663)”; dissenting opinion of Kellogg, J., Allegheny College v. National Chau- 
tauqua County Bank, 246 N. Y. 369 (381), 159 N.E. 173 (1927) cited in Fried v. 
Fisher, 328 Pa. 497, 196 Atl. 39 (1938). 

"9 U. L. A. 762. 
es See Wiii1aM H. Pace, Statutes as Common Law Principles, [1944] Wis. L. Rev. 
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them as common law principles, to the further unsettling of the common 
law. 


The uniformity of these acts has been assumed to be their great virtue, 
without much thought as to whether the legislation so designated is uni- 
formly good or uniformly bad, and without any consideration of the fact 
that uniformity, if achieved throughout the United States upon some topic 
such as Sales, usually means that in each of the different states of the 
Union, the new legislation has created arbitrary variances and discords 
between the topics covered by the uniform legislation and the topics 
which are not affected by such legislation upon many of the principles 
which are involved in such topics, as, for instance, consideration. Forty- 
eight uniformities are thus secured in the United States at the expense 
of hundreds, perhaps thousands, of disharmonies, where harmony ruled 
before. Thus, in transfers of goods, negotiable instruments, and the like 
as security, a pre-existing debt without any change as to amount, interest, 
or date of maturity, may amount to consideration. In transfers of land, 
or in assignments of wages as security, a pre-existing debt may not amount 
to a consideration. Is the gain in uniformity between the different states 
of the Union worth the internal disruption of broad, underlying principles 


of law? 


The bulk of many of the uniform acts makes impossible a thorough 
study of the details of their provisions; and the general impression that 
they are codifications of the existing law causes the general feeling that 
such thorough study is unnecessary. Up to the present time, the addition 
of a pre-existing obligation arising from a pre-existing debt to the common 
law theory of consideration’! has been the outstanding general attack 
made by the various Uniform Acts upon such common law theory. 


More dangerous than the great turning movements of the Uniform Laws 
are the sniping attacks, intermittent and not as yet numerous, found in 
local and miscellaneous legislation. Two distinct streams of legislative 
tendency can be seen. One seeks to destroy consideration.1°? The other 
seeks to strengthen the position of consideration by building its require 
ments higher and stronger, and by insisting on the need for adequacy, tend- 
ing to demand equality in value with the economic value of the promise 





7 UnirorM Bits or Lapinc Act, § 53 (1); Untrorm CuHattret Mortcace Act, 
§ 1; Unrrorm Conprrionat Sates Act, § 1; Unrrorm NEGOTIABLE INSTRUMENTS ACT, 
§ 27; Unirorm Saves Act, § 76; Untrorm Stock TRANSFER AcT, § 22 (1); UntForm 
Warenouse Receipts Act, § 58 (1). 


*® Unirorm Saves Act, § 76; N. Y. Reat Prop. Law, § 279. 
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for which it is given.1°* Here, again, the result is a lack of uniformity as 
between the different topics of law, and within the same state. A promise 
to keep an offer open for a fixed period of time may thus require a valu- 
able consideration unless such promise is found in an offer to sell prop- 
erty! or unless it is found in a sale of goods at an auction “without re- 
serve”;2°5 thus carrying an undesirable rule of very doubtful author- 
ity!°* from English law into the legislation of the States of our Union; 
overriding our own excellent line of cases which had held the other way.1°* 
Though not, as yet, an example of adoption by the courts, of principles of 
legislation as analogies, the present standing of this rule shows how legisla- 
tion like this may endanger the common law. In the Restatement of the 
Law of Contracts, this statutory rule, taken from the Uniform Sales 
Act,1°* appears in section 27 as though it were a native-born American 
rule of the common law of contracts, without a word to suggest its statutory 
origin or its rather discredited English ancestry. 


Promises to deliver, etc., evidences of debts owing by the United States, 
a State of the Union, a public corporation, etc., or stock in a National 
Bank,!® to modify any contract, etc., interest in any kind of property, if in 





*8 Ara. Cope (1940), tit. 9, § 56; Cauir. Civit Cope, (Deering, 1941) § 3391; 
Ga. Cope (1933), 37 - 804, 805; Mont. Rev. Cope, (1935) § 8721; N. Dax. Rev. 
Cove, (1934) § 32.0413; Oxxa., Star. (1941), tit. 15, § 107; S. Dax. Cope, (1939) 
§ 37.4603. 

See Wittarp Hurst, Legislation, 57 Harv. L. Rev. 1036, 1041 (1934). 

%* Offer to sell personalty; N. Y. Pers, Prop. Law, § 33 (5). 

Offer to sell land; N. Y. Rear Prop. Law, § 279. 

* UntrorM Saves Act, § 76. 

*° Warlow v. Harrison, 1 E & E 295 (1858), 309 (1859) (action by bidder against 
auctioneer). 

See comments in Anson, Contracts (1879) 27, 28; Pottocx, Contracts (1876) 175. 

See Perry Trading Co. v. Tallahassee, 128 Fla. 424, 174 So. 854 (1937) (a city ordi- 
nance which forbade withdrawing goods offered at auction, even if the bid is very low, 
has been held to be unconstitutional; “in excess of the legitimate exercise of the police 
power”; Becker v. Crabb, 223 Ky. 549, 4 S.W. (2d) 370 (1928) (a contract between 
the owner and the auctioneer providing that “the highest price obtainable—(at the 
auction) is to be confirmed by the owner, regardless of what that price may be” does 
not bind the owner to sell at an unreasonable price; as at a bid of $900 for property 
worth $2,500). 

Even if the sale is “without reserve,” it has been held that the goods may be with- 
drawn before any bid is made; although a prospective bidder came from South Africa. 
Benjamin v. First Citizens Bank & Trust Co., 287 N.Y.S. 947, 248 App. Div. 610 
(1936). See Forbes v. Hunter, 223 Ill. App. 400 (1921), where, however, the property 
was knocked down to the highest bidder; and then resold at the direction of the owner. 

™ Fisher v. Seltzer, 23 Pa. 308, 62 Am. Dec. 335 (1854); and see cases, note 106. 
See Blossom v. (Milwaukee & Chicago) Railroad Co., 70 U.S. (3 Wall.) 196 (1865); 
Tillman v. Dunman, 114 Ga. 406, 40 S.E. 244, 88 Am. St. Rep. 28 (1901); Miller v. 
Law, 10 Rich. Eq. (S. Car.) 320, 73 Am. Dec. 92 (1858), that property may be with- 
drawn from sale; there being, however, no provision for sale without reserve. 
18 Unirorm Saves Act, § 76. 
1° N. Y. Pers. Prop. Law, § 33 (1). 
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writing,""° or to assign a contract™ if such assignment is in writing, 
need no consideration under some statutes; and a past consideration if oth- 
erwise sufficient and if in a written contract is not invalid because it is in 
the past.’!* Not a great deal of legislation upon this subject, as yet; but, 
such as it is, it seems to have one general principle back of its diversities; 
and that is, to reduce the law to a somewhat undignified chaos. 


XI 


When the courts began to think seriously about enforcing simple execu- 
tory promises, the problem at once arose: if any, how many? None? Some? 
All? If the answer is “Some”, what ones? What shall be the distinguishing 
characteristics that mark off the enforceable promises from the unenforce- 
able? The common law quite promptly decided in favor of “Some”; and 
in favor of consideration as the préeminently distinguishing characteristic 
of enforceability. What are the elements of consideration? An enormous 
mass of authority has grown up in answer to this question—a mass of au- 
thority which, considering the inherent difficulties of evolving a complete 
system of law which shall determine all of the rights and liabilities which 
arise out of the various doings and misdoings of mankind, is wonderfully 
clear and wonderfully consistent. Apart from the residue of doubt and un- 
certainty left over from the moral obligation theory of Mansfield the less, 
most of the divergent views as to consideration are to be found in the 
obiter; very few in the adjudications. This development of the law, like 
others, has cost much time and much work; often involving the exercise 
of the highest order of intellect; and much money. The result has been very 
satisfactory as law goes; for due allowance must always be made for the 
difficulties under which law develops as compared with other sciences; 
with the physical sciences, for instance. Our experiments which test our 
theories are made when a case comes before the court and a decision is 
rendered. The result of the experiment becomes available for the use of 
the students of the law when the case is reported and printed. This means 
that we have one experiment. for every million questions, more or less. The 
physical scientist makes his experiments at will. If one is not conclusive, 
he can make ten. If ten are not conclusive, he can make a hundred. Then 
the conditions of our experiments are not prescribed by the students of the 
law but (and very properly) by the people who live under the law and 
who bring the cases before the courts for adjudication. Our law is made 
for man; not man for our law. The physical scientist fixes the conditions of 





79N. Y. Pers. Prop. Law, § 33 (2). 
™.N. Y. Pers. Prop. Law, § 33 (4). 
"IN. Y. Pers. Prop. Law, § 33 (3). 
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his experiment in advance and varies them from time to time to meet his 
needs. Hence, lawyers often are forced to predict the probable action of the 
court by analogies drawn from a case which is at best a rather remote 
analogy, and which, it may be, was decided many years ago; perhaps two 
or three centuries ago. 


By unremitting toil we have worked out a satisfactory set of rules, prin- 
ciples and standards to help us in determining what consideration will 
make enforceable the promise now in question. Shall we throw all this 
away and begin all over again with the uncertain light of a few vague, 
new, untried principles to guide us? Shall we start a law which shall have 
one answer if we are talking about land; another if we are talking about 
goods; another if we are talking about contracts for work and labor? 


No. Let us keep what we have won and let us be thankful for it: unless 
indeed we are willing to go all out for morality, following Mansfield the 
less in his ethics, though not in his profanity; willing to throw overboard 
all ideas of realism and practical operation of our law; to replace our law 
of consideration with the ethical principle that an honest man keeps his 
promise although to his own hurt, and with the constitutional principle 
that it is the primary duty of our courts to make people be honest; or, at 
least, to act as though they were honest; and as the result, to take the posi- 
tion that all promises must be enforced without regard to the presence or 
absence of a valuable consideration. 











THE REVISION OF AN INTERNATIONAL 
CONSTITUTION: THE NEW ERA FOR THE 
INTERNATIONAL LABOR ORGANIZATION 


Wii G. Rice 


This is the story of fitting an established institution into the new world 
system of political organization. It is a job of interest to lawyers because 
it is the sort of job that lawyers normally help to do. So in this instance 
the very skillful mind of the legal adviser of the International Labor Or- 
ganization (hereinafter frequently I.L.O.), Mr. C. Wilfred Jenks, was a 
major factor.* 


We all know in a general way that the establishment of the United Na- 
tions (hereinafter frequently U.N.) has caused the formation or transfor- 
mation of various international institutions with special fields of action. 
Lawyers particularly are aware that the Permanent Court of International 
Justice (hereinafter frequently P.C.I.J.), which by the Statute which con- 
stituted it had electoral and fiscal ties with the League of Nations as well 
as the functional ties established by Articles 13 and 14 of the Covenant of 
the League, was dissolved early in 1947, soon after the International Court 
of Justice (hereinafter frequently I.C.J.), its scarcely distinguishable brother, 
had been created by the Statute annexed to the Charter of the United Na- 
tions so that the new court now stands in almost identical relation to the 





* The committee (Conference Delegation) which framed the general revision of 1946 
said: “If we single out Mr. Jenks for special mention it is because upon him has fallen 
the chief burden in connection with our examination of the difficult and complicated 
but vitally important problems with which we had to deal. Mr. Jenks placed at our 
service without stint his encyclopaedic knowledge, his intense capacity for hard and 
concentrated work, his remarkable ingenuity in drafting, his devotion to the Organiza- 
tion.” Report of Conference Delegation on Constitutional Questions on the work of its 
First Session 9125 final paragraph (in Report II (1) International Labour Conference 
29th Session, 1946). (This report is hereinafter called merely First Report, and the 
report of this committee on the work of its second session, Second Report.) 

The justice of this praise is testified to by Mr. Jenks’ trenchant legal writings on many 
international problems. Among his recent publications are: Equity as Part of the Law 
Applied by the Permanent Court of International Justice (hereinafter P.C.1.J.), 53 Law 
Q. Rev. 519 (1937); Interpretation and Application of Municipal Law by the P.C.1]., 
19 British YEAR Book or INTERNATIONAL Law (hereinafter B.Y.B.) 67 (1938); Au- 
thority in English Courts of Decisions of the P.C.I.]., 20 B.Y.B. 1 (1939); Interpreta- 
tion of International Labor Conventions by the International Labor Office (hereinafter 
I.L. Office), 20 B.Y.B. 132 (1939); Copyright in Respect of the Publications and Other 
Documents of International Bodies, 5 U. or Toronto Law J. 71 (1943); Regionalism 
in International Judicial Organization, 37 AMERICAN JOURNAL OF INTERNATIONAL Law 
(hereinafter A.J.I.L.) 314 (1943); The Need for an International Legislative Drafting 
Bureau, 39 A.J.1.L. 163° (1945). 
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United Nations, as provided by Chapter 14 of the Charter. They know that 
League of Nations activities and assets have been taken over by the United 
Nations.* But of the I.L.O. lawyers know less. Yet the transformation of 
its structure to fit into the requirements of the U.N. is, I think, a legal 
alteration worth following; for not only is the I.L.O. the most important 
international organization to which the United States belonged before 
World War II but also it is the one organization of the League system that 
has survived the League without death and rebirth. 


I. THe Unirep Nations AND THE “SPECIALIZED AGENCIES” 


The U.N. Charter (Article 7) recognizes six “principal organs” of the 
U.N. One of these is the Court. Three others—the General Assembly, the 
Security Council, and the Secretariat—are roughly equivalent to the As- 
sembly, Council, and Secretariat of the League. Another, the Trusteeship 
‘Council, had a forebear in the Mandates Commission of the League. But 
the functions of the sixth, the Economic and Social Council, were never 
effectively performed by the League, which had no such organ, though 
they were dimly sketched in Article 24 of the League Covenant.* Chapter 9 
of the Charter deals with economic and social cooperation at the world 
level through existing and projected “specialized agencies” which are to 
“be brought into relationship with the U.N.” by agreements between them 
and the U.N. through its Economic and Social Council. 


Several of the specialized international agencies established before or 
about the same time as the League, such as the Institute of Intellectual Co- 
operation, the International Institute of Agriculture, the Bank of Interna- 
tional Settlements, and the International Office of Public Health had more 
or less contact with the League. Their successor agencies, however, have, 
or are expected soon to have, a defined relationship with the U.N. through 
the agreements which they negotiate with the Economic and Social Council. 

Pursuant to this program agreements have already been made by that 
Council on behalf of the U.N. with four specialized agencies: 

International Labor Organization (ILO) 

Food and Agriculture Organization of the U.N. (FAO) 





* The Statutes of the two courts are compared textually and the changes discussed 
by Judge (of the P.C.I.J.) Manley O. Hudson in The Twenty-Fourth Year of the World 
Court, 40 A.J.1.L. 1 (1946). 

* Some have devolved on the I.L.O. and other “specialized agencies.” 

*“There shall be placed under the direction of the League all international bureaus 
already established by general treaties if the parties to such treaties consent”. The Char- 
ter of the U.N. is less imperious, providing as it does for coordination not subordination 
by agreement between the bureau or “specialized agency” (not its members) and the 
Economic and Social Council. Pollaczek, The United Nations and Specialized Agencies, 
40 A.J.I.L. 592 (1946). 
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United Nations Educational, Scientific and Cultural Organization 
(UNESCO), and 
International Civilian Aviation Organization (ICAO) 


Agreements are contemplated with: 
International Monetary Fund 
International Bank for Reconstruction and Development 
International Telecommunications Union,® and 
Universal Postal Union 
as well as with three agencies soon expected to come into being: 
World Health Organization® 
International Refugee Organization, and 
International Trade Organization 


And of course there will be others. 


The formation of the Postal Union and the Telegraph and Radio- 
telegraph Unions, which merged in 1932 into the Telecommunications 
Union, long antedates World War I. They had no tie with the League. All 
the others named above arose in or after World War II with the exception 
of the I.L.O., which, like the League, sprang from the Peace Treaties of 
World War I." 


Not only in its origin was the I.L.O. closer to the League than any other 





5 This organization, it is interesting to note, is the most important international body 
to have departed from the theoretical equality of states. Elsewhere all participating 
states are legal equals, though some are totally excluded from meetings or organizations 
because of their slight concern with the subject matter (e. g. non-maritime states 
from maritime conferences), or of their small size (e. g. Liechtenstein and San Marino 
from the League of Nations), or of their political position (e. g. neutral states from 
peace conferences; Spain from the United Nations); and though the political inequality 
of states is often recognized by giving permanent membership in certain organs to the 
greater states and rotating or elective membership to other states (e. g. Security Council 
of U.N.; Governing Body of I.L.O.). In the conferences of the Postal Union and the 
Telecommunications Union participants having colonies have long had additional votes. 
Arising from the admission of colonial postal administrations to membership, the prac- 
tice in the Telecommunications Conferences is now to accord also to some noncolonial 
powers (e. g. Germany and U.S.S.R. before World War II) extra votes in recognition 
of their importance. Sohn, Multiple Representation in International Assemblies, 40 
AJ.LL. 71, 78 (1946). 

*The interim committee of the W.H.O. has already taken over functions of the 
League of Nations Health Section and the International Office of Public Health. See 
Sharp, The New World Health Organization, 41 A.J.1.L. 509 (1947) 

™Part XIII of the Treaties of Versailles, St. Germain, and Neuilly and identical Part 
XII of the Treaty of Trianon (of all of which treaties the Covenant of the League 
formed Part I) established the I.L.O. and were its original Constitution. This Consti- 
tution was amended pursuant to its terms in 1934 (amendment proposed for ratifica- 
tion in 1922 and hereafter called the 1922 amendment) and in 1946 (the 1945 amend- 
ments). The 1946 amendments now awaiting ratification are expected to take effect 
within a few months. 
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international agency. They both were located in Geneva. Their spheres of 
economic interest overlapped. Moreover, there were organic ties: especially 
the budget of the I-L.O., like that of the P.C.I.J., was fixed by the League 
Assembly; and states that were League members paid to the League their 
contributions to finance all three institutions. 


Of these three most important world institutions of the pericd between 
the World Wars, the League of Nations gave way to the United Nations, 
and the Permanent Court of International Justice to the International Court 
of Justice. In each of these instances the structural change was made by 
setting up the new institution, followed by winding up the old one. While 
there are major differences between the Covenant of the League and the 
Charter of the United Nations, the change in the “World Court” Statute are 
so slight that the I.C.J. “is not in any real sense a new Court.”® But even in 
a formal sense the I.L.O. of today is not a new institution, for the revision 
of its Constitution has been effected (or, as I write, is being effected) pursu- 
ant to its own provisions for amendment.® 


The 1945 and 1946 amendments, which transform the I.L.O. from an 
institution of the League system into an independent institution, ready to 
enter into the U.N. system as a “specialized agency”,!® are concerned in 
part with cutting ties with the League and in establishing them with the 
U.N. and in part with internal improvements based on the experience of a 
quarter century. Among the latter are changes in utilization of the World 
Court—changes not due to changes in the Court Statute itself.14 





* Hudson, The Twenty-Fifth Year of the World Court, 41 AJ.1.L. 1, 19 (1947). 

* While the League Covenant, like the I.L.O. Constitution, contained a procedure for 
amendment (which was used), the Statute of the old World Court did not. The 
Statute of the I.C.J. contains two more articles than that of the P.C.I.J. and these added 
articles deal with amendment. Changes may be proposed by the Court itself and 
“shall be effected by the same procedure as is provided by the Charter of the U.N. for 
amendments to that Charter”. Statute of I.C.J. Art. 69. 

* The agreement between the I.L.O. and the U.N. pursuant to Charter Art. 57 and 63 
has been effectuated before the changes of the I.L.O. Constitution have been completed. 

™ Specific mention of the I.L.O., found in Art. 26 of the old Statute, in connection 
with the “special chamber” for labor cases, does not occur in the new Statute, which in 
Art. 26 merely says that the Court may set up chambers “for dealing with particular 
categories of cases, for example, labor cases and cases relating to transit and communica- 
tion”, which may hear such cases “if the parties so request”; and in new paragraphs of 
Art. 34 authorizes the Court to call on “public international organizations” for in- 
formation and requires it to receive information volunteered by them and to notify any 
such organization of any case before the Court which involves “construction of the 
constituent instrument” of the organization “or of an international convention adopted 
thereunder”. The I.L.O. Constitution does not take notice of these changes, but by its 
agreement with the U.N. the I.L.O. agrees to furnish such information. 

The I.L.O. Constitution mentions the World Court in Articles 29-34 and 37. On the 
relations of the I.L.O. and the Court, see FisHer, Les RAPPORTS ENTRE L’ ORGANISATION 
INTERNATIONALE DU TRAVAIL ET LA CouR PERMANENTE DE JUSTICE INTERNATIONALE 
(1946); also a review of this book by Henri Binet of the International Labor Office in 
41 AJ.I.L. 340 (1947). 
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II. THe Purpose AND StrucTURE OF THE [.L.O. 


Before considering the current changes, we need to recall the structure 
and purpose of the I.L.0.'* These were stated adequately in its Constitu- 
tion: “Whereas the League of Nations has for its object the establishment 
of universal peace, and such a peace can be established only if it is based on 
social justice’® . . . a permanent organization is hereby established for the 
promotion of the objects set forth”,’* with states as its members, but with 
a General Conference and a Governing Body in which are represented or- 
ganized employers and organized workers of the member states as well as 
their governments. 

The primarily legislative organ of the I.L.O. is the General Conference, 
which meets regularly once a year, sometimes oftener. It is composed of 
four representatives of each member of whom two shall be government 
delegates and the others delegates representing respectively the employers 
and the workpeople of each member. The delegates of all three groups may 
be accompanied by advisers—in effect, alternates.1° And the members un- 
dertake to appoint as non-government delegates and advisers persons 
“chosen in agreement with the industrial organizations, if such organi- 
zations exist, which are most representative of employers or workpeople, 
as the case may be, in their respective countries.” The U. S. government has 
accordingly always selected the industrial delegates and advisers in agree- 
ment with the U. S. Chamber of Commerce and the American Federation 
of Labor.’® 

The Governing Body, selected, except for eight (formerly six) non-elec- 
tive government members, by the three Conference groups, is likewise tripar- 
tite in the same proportion, 2:1:1. And tripartitism is carried through all 
the committees of both Conference and Governing Body (usually with 
equality of membership or at least of voting strength, between the three 
groups). 


The Organization was originally described in Article 2 as comprised of 





™* The standard book on the creation of the I.L.O. is James T. Shotwell’s THe Oricin 
Or tHe I.L.O. (1934). 

“For these opening words of the preamble it is proposed now to substitute: “Whereas 
universal and lasting peace can be established only if it is based upon social justice.” 

“To these words of article 1 it is proposed now to add reference to the more de- 
tailed statement of aims contained in the Declaration of Philadelphia of 1944, which 
will itself become an annex to the Constitution. 

* The Conference breaks up into many committees, and (by the “Riddell system” of 
multiple votes) every committee has government members from every country that 
wishes to be represented on it. This participation in many committees is practicable only 
if a country appoints many advisors. 

* This has understandably caused some difficulty. Nearly always the U. S. labor 
delegation has consisted of an A.F.L. delegate, and advisers of various affiliations, de- 
pending largely on the agenda of the Conference session. 

















I.L.0. CONSTITUTION 519 





July) 


a General Conference and an Office controlled by the Governing Body,** 
which Body consisted of 24 persons. Of these, twelve represented gov- 
ernments and twelve industry. Of the industrial members 6 (each of dif- 
ferent nationality) were elected by the employers’ group at the Conference 
and 6 by the workers’ group. Of the government members 6 were appointed 
severally by the 6 states of chief industrial importance and 6 by 6 other 
states chosen by the government group (minus the Big Six). Elections were 
and are held every third year. The greater influence of European states was 
so marked at first that it was soon felt desirable to enlarge the Body and 
assure other countries a voice. This was accomplished by an amendment, 
proposed in 1922 and achieved in 1934, which increased the Governing 
Body from 24 to 32 members (with the same proportionate distribution of 
membership), with the safeguard of non-European participation that at 
least six government representatives, two employer representatives, and two 
worker representatives should be non-European. 


The work of the Office, at the head of which is the Director, appointed 
by the Governing Body, is primarily the collection and distribution of in- 
formation about labor conditions, continuously and in many languages. 
Some of this work is geared to preparation for General Conference discus- 
sions, which are generally expected to eventuate (usually in the second ses- 
sion and after careful comments by governments on drafts prepared by 
the Office immediately after the “first discussion”) in the voting of a Con- 
vention (treaty) or a Recommendation, which the member states will, it is 
hoped, take appropriate actions to carry out. 


III. Wortp War II 


This work was of course disrupted by World War II. The headquarters, 
established since 1920 in Geneva, Switzerland,’* for all practical purposes 
moved in 1940 to Montreal, Canada;!® and though the Geneva office of the 
I.L.O. was never closed and has now regained importance,?° Montreal is 





* According to the 1946 Amendment there are three organs: (a) a General Conter- 
ence; (b) a Governing Body; and (c) an Office. 

The story of the decision in 1920 to move to Geneva, though it was then uncer- 
tain whether the League would set up there (and the I.L.O. Constitution Art. 6 re- 
quired the I.L.O. to be at the seat of the League), is told by Edward Phelan (now 
Director-General of the I.L.O.) in his vivid account of the first years of the I.L.O. 
under Director Albert Thomas: Yes anpD ALBERT THomas (1936) c. 3, How Albert 
Thomas Brought the International Labor Office to Geneva. 

* Just when the I.L.O. staff moved from Geneva to Montreal to escape from inac- 
cessibility and invasion-risk in war-surrounded Switzerland, the President and staff of 
the P.C.I.J. moved from The Hague to Geneva to escape from immediate and greater 
dangers of the war-devoured Netherlands. 

In 1947 more J.L.O. meetings are scheduled for Geneva than for Montreal. There 
again, after seven years’ absence, the Governing Body assembled in March (101st ses- 
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still the central office.*! [.L.O. activity continued during the war so far as 
restricted revenue and curtailed opportunity permitted. The staff, the pub- 
lications, and the meetings were fewer. After its twenty-fifth session in June, 
1939, at Geneva, the Conference did not meet till April, 1944, in Philadel- 
phia (though an informal session was held in New York and Washington 
in 1943). 


This twenty-sixth session marks the beginning of Constitutional re- 
vision, for the “Declaration of Philadelphia” there adopted is by the 1946 
revision made an annex to the Constitution. 


Since this study is focused on the structure and law of the I.L.O. rather 
than on its social purpose and significance, it suffices to say of the Declara- 
tion of Philadelphia that, without major changes of substance, it restates 
in better form and fuller detail the considerations and aims that had been 
set forth in the Constitution’s “Section II General Principles”;?* and that, 
omitting mention of the League of Nations, it pledges the I.L.O.’s coopera- 
tion with international bodies** responsible for economic and social welfare 


of all people.** 


The Philadelphia session took up actively the discussion of constitutional 





sion) and, for the first time since 1939, the Conference in June (30th session). Under 
the 1946 Constitutional Amendments, Art. 6 will read: “Any change in the seat of 
the International Labor Office shall be decided by the Conference by a two-thirds ma- 
jority of the votes cast by the delegates present.” Under Art. 10 of the Agreement with 
the U.N., “the I.L.O., having regard to the desirability of the headquarters of the spe- 
cialized agencies being situated at the permanent seat of the U.N. and to the advan- 
tages that flow from such centralization, agrees to consult with, the U.N. before making 
any decision concerning the location of its permanent headquarters.” This agreement 
speaks of the headquarters of the Organization, while the Constitution speaks of the 
seat of the Office. But since the Office is the continuously active arm of the Organiza- 
tion, the two phrases are probably equivalent. 

= “The Office was established at Geneva in 1920 and, in consequence, has its seat 
there until that seat is changed by a competent decision. For a formal transfer of the 
seat of the Office, as distinguished from the establishment of a working center such 
as that set up in Montreal in 1940, a decision by the Conference would appear to be 
desirable”. First Report §32 (in Report II (1) Int. Lab. Conf. 29th Session (1946)). 

"This part is omitted from the revised Constitution but not abrogated. The Delega- 
tion recommending this change emphasized that “none of the methods and principles 
set forth therein should be regarded as having lost, their original importance except in 
so far as the standards which they envisage have been attained or surpassed”. First 
Report 423. 

* The United Nations as an organization was then unborn, but the dissolution of the 
League was foreseen. 

* Part 4 of the Declaration of Philadelphia reads: 

Confident that the fuller and broader utilization of the world’s productive resources 

necessary for the achievement of the objectives set forth in this Declaration can be 

secured by effective international and national action, including measures to expand 

production and consumption, to avoid severe economic fluctuations, to promote the 

economic and social advancement of the less developed regions of the world, to 

assure greater stability in world prices of primary products, and to promote a high 
and steady volume of international trade, the Conference pledges the full co- 
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revision which began long before World War II and requested the Gov- 
erning Body to appoint a Constitutional Committee.”> This committee’s 
recommendations were transmitted by the Governing Body to the twenty- 
seventh session of the Conference, which met in Paris in October, 1945. 
The United Nations Conference on International Organization had mean- 
while produced the U.N. Charter, which took effect on October 24, 1945, 
while the Conference was sitting. The release of the I.L.O. from its old 
mooring was now imperative and the necessary action to effect it was 
immediately taken by initiating Constitutional amendments. 


IV. 1945 AMENDMENTS 


The 1945 Instrument of Amendment first of all inserted in the preamble 
of what had been till then, officially, only an amendable “Part” of the Peace 
Treaties of World War I, the designation “Constitution of the I.L.O.”.76 
This was symbolic of the I.L.O.’s maturity; practically it merely validated 
an already long established practice of referring to the document as the 
I.L.O. Constitution. 


Next it revised Article I relating to membership. Though the old text 
expressly provided only for membership coincident with membership in 
the League, the I.L.O. had from the start admitted members directly, and 
had never treated cessation of League membership as necessarily terminat- 
ing I.L.O. membership.2* The new text did not mention the League but 
recognized existing membership of the I.L.O. and provided two methods 
of acquiring membership. Here for the first time the Constitution refers 
to the United Nations; for one entrance to the I.L.O. is through member- 
ship in the U.N. plus communication to the Director of the I.L.O. of “for- 
mal acceptance of the obligations of the Constitution of the I.L.O.”. The 
other entrance is now explicitly recognized: two-thirds vote of the Confer- 
ence, including two-thirds of the government delegates (as distinguished 





operation of the International Labor Organisation with such international bodies 

as may be entrusted with a share of the responsibility for this great task and for 

the promotion of the health, education, and well-being of all peoples. 

* John S. Gambs (now of Hamilton College; then adviser on international relations 
of the U. S. Department of Labor) in an article written soon after the Philadelphia 
session in 1944 but published two years later, on The I.L.O. after Twenty-five Years, 31 
Iowa L. Rev. 589 (1946) shows the cross currents that were operating at that twenty- 
sixth session of the Conference and compares this inaugural of the “new era” for the 
I.L.O. with the initial meeting of the Conference in Washington in 1919. 

* The same term was used to replace “Part of the present treaty” in rewriting Art. 36 
and (in the 1946 revision) Art. 37. 

** Germany and Austria were admitted as members by the Conference in 1919, long 
before their membership in the League. The United States joined in 1934. Brazil and 
other states resigned from the League but remained in the I.L.O. 
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from the worker delegates and the employer delegates). Express provision 
concerning withdrawal is added.** 


Besides this article on membership, other articles were revised at Paris. 
One dealt with financial matters and the other with the method of amend- 
ment of the Constitution. 


The budgetary tie with the League was cut. In so revising Article 13 the 
1945 amendment introduced into the Constitution another possible tie 
with the U.N., to be settled by agreement.*® The Agreement since made 
between the U.N. and the I.L.0.°° provides that the I.L.O. shall consult 
with the U.N. in the preparation of its budget and that the U.N. Generai 
Assembly may recommend changes in it. The I.L.O. representatives may 
“participate without vote in the deliberations of the General Assembly or 
any committee thereof at all times when the budget of the Organization or 
general administrative or financial questions affecting the Organization are 
under consideration.” And the I.L.O. in financial matters will “conform as 
far as may be practicable to standard practices and forms recommended by 
the U.N.” This is one phase of the major aim of securing “coordination 
and uniformity”. But the collection of revenues remains with the I.L.O. 
unless arrangements for collection by the U.N. are “defined by a later 
agreement” and no budgetary control is given to the U.N. unless “defined 
in a supplementary agreement” after consultation “concerning the desir- 
ability” of including the I.L.O. budget within “a general budget of the 


U.N.” 


Thus for the present the I.L.O. is financially independent of any other 
international organization. The greater part of Article 13 of the Consti- 
tution deals with the rules for enactment of the budget and allocation of 
contributions and penalizes nonpayment of allocated contributions by auto- 
matic loss by the defaulting member of its vote in the Governing Body and 
the Conference.** All determinations regarding these matters are entrusted 
to the action of the Conference by two-thirds majority. This gives to the 
Conference a large new function, for until 1946 the budget had lain in the 
province of the League Assembly and never came before the Conference. 





* This provision is like that for withdrawal from the League of Nations—two years 
notice and fulfillment of financial obligations. The U.N. Charter does not provide for 
withdrawal but does provide for suspension from the exercise of rights and privileges 
and for expulsion. The I.L.O. Constitution does not include any provision relating to 
expulsion, but another amendment voted in 1945 automatically suspends voting rights 
for financial default of two years. 

* Art. 13: “The I.L.O. may make such financial and budgetary arrangements with 
the U.N. as may appear appropriate”. 

™” This became effective Dec. 14, 1946. 29 I.L.O. Orriciat BULLETIN 383. 

™ By a 1946 amendment relief from automatic suspension during default also needs 
a two-thirds vote. 
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The practice kad been and still continues to be for the Governing Body to 
recommend a budget to the enacting authority.2* And the Director is now 
responsible to the Governing Body for the proper expenditure of funds.** 

The 1945 amendment that most clearly asserts the autonomy of the 
I.L.O. is revised Article 36. Till this revision became law in 1946, amend- 
ments (voted by two-thirds majority of the Conference) took effect upon 
ratification by three-fourths of the member states including all the states 
that were members of the Council of the League of Nations. The dissolu- 
tion of the League in May 1946 made this last clause inoperable. The new 
text makes the launching of an amendment a little harder, but it divorces 
ratification from Council membership and also makes ratification easier. In 
the Conference the amendment must receive two-thirds of government votes 
as well as two-thirds of all votes, but for ratification, the rule is changed 
from three-fourths of the member states to two-thirds; and for all mem- 
bers of the League Council, the 1945 amendment substitutes five of the 
eight permanent members of the I.L.O. Governing Body.** 

The 1945 Instrument of Amendment carrying these changes was ratified 
by the necessary number of members in time to bring the revision into use 
for the adoption of the 1946 amendments. The United States, however, has 
not yet ratified.®® 





"The Constitution does not expressly so provide, but the Governing Body is in 
charge of the Office (Art. 2 and 8), which makes all expenditures of the Organization. 
Article 13 charges members of the Organization with the support of their delegates 
and advisers at the Conference and Governing Body and provides that “all other ex- 
penses of the I.L. Office and of the meetings of the Conference or Governing Body 
shall be paid out of the general funds”. The Governing Body has a standing finance 
committee of 19 members (Standing Orders of the Governing Body Art. 17). The Con- 
ference adopted (provisionally) Financial Regulations at its Twenty-ninth Session. 29 
LL.O. Orricia, BuLLeTin 301. The I.L.O. budget for the year 1948 is $4,449,295. 

Formerly he was responsible to the Secretary-General of the League, since “the 
general funds” which he expended were general funds of the League; except so far 
as they consisted of contributions of states (such as the U.S.A. and in later years Brazil 
and others) which were members only of the I.L.O. 

™ Article 36 reads: “Amendments . . . shall take effect when ratified or accepted by 
two-thirds of the Members of the Organization including five of the eight members 
which are represented on the Governing Body as Members of chief industrial impor- 
mance...” “Accepted” was added at the suggestion of the U.S. in view of the previous 
= the joint resolution procedure (see following note) and of the likelihood of its 

er use. 


* The U.S. joined the I.L.O. by the President’s accepting on August 20, 1934, the 
invitation voted by the Conference on June 22, upon being informed of the joint 
resolution of Congress of June 19, 1934, authorizing the President to accept member- 
ship. 48 Stat. 1182 (1934). 22 U.S.C. §271 (1940). The same procedure for accept- 
ance of the instrument of amendment seemed appropriate. But the bill containing the 
authorization died in committee when the 79th session of Congress adjourned in July 
1946. The President therefore sent the following letter to the I.L.O.: 

The White House 
September 18, 1946 

Sir: 

I have the honor to transmit the following information concerning an Instru- 
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V. Tue Oricin oF THE 1946 AMENDMENTS 


While voting at Paris immediately the changes made urgent by the ap- 
proaching liquidation of the League, “the Conference undertook a much 
wider survey of the Constitution with a view to improving it . . . and set 
up a Delegation on Constitutional Questions to make further proposals at 
its next session”.°® This Delegation, or interim committee as we would be 
likely to call it, following the pattern of the Governing Body and the Con- 
ference, consisted of six representatives of governments and three of em- 
ployers and three of workers.°* 


Last fall the Montreal session of the Conference (the twenty-ninth) made 
a total revision of the Constitution, adopting the Delegation’s recommenda- 
tions,** with relatively few changes. Some of the revisions embodied in the 





ment for the Amendment of the Constitution of the International Labor Organiza- 

tion, adopted at the Twenty-seventh Session of the International Labor Conference 

in November, 1945. 

On behalf of the Government of the United States of America, I accept this 
Instrument for the Amendment of the Constitution of the International Labor 
Organization, subject to subsequent legislative action by the Congress of the 
United States. 

The Congress is not now in session. At its next session I shall forward a recom- 
mendation to the Congress for the adoption of the appropriate legislation. 

Very sincerely yours, 
(signed) Harry Truman 

The Honorable 

E. J. Phelan, 

Acting Director, 
International Labor Office, 
Montreal, Canada 

While it may be that the President could ratify amendments without Congressional 
authority—see Dickey, Our Treaty Procedure Versus Our Foreign Policies, 25 Foreicn 
Arrairs 3 (1947)—the President's letter is not a ratification and was not counted as 
such by the I.L.O. S.J.Res. 117 of the 80th Congress, first session, which passed the 
Senate on June 2, 1947, authorizes acceptance of the I.L.O. Constitution as revised 
in 1946. Though there is every reason to expect Congress to approve this resolution, 
the slowness of Congressional action makes it not unlikely that the 1946 amendments, 
like the 1945 amendments, will take effect without acceptance by the United States. 

* Director’s Report, 194, p. 76 (Report I, Int. Lab. Conf., 29th Session, 1946). The 
28th session of the Conference was held in Seattle, Washington, in June. It was an 
extra session to deal only with maritime matters. The report of the Delegation on Con- 
stitutional Questions therefore came before the (ordinary annual) twenty-ninth session 
held in Montreal in September and October. 

* The United States was represented by Frieda S. Miller (a native of Wisconsin), 
who has served with distinction as a government delegate in several sessions of the 
International Labor Conference, while Director of the Women’s Bureau of the U. S. De- 
partment of Labor. One of the labor members also was from the United States, Robert 
J. Watt (A.F.L.), who was a forceful personality in the I.L.O. from the start of U. S. 
membership in 1934 till his death on his way home from the 1947 session of the Con- 
ference, of which he was a vice-president. Other men of long experience were on the 
Delegation; the chairman was G. Myrddin-Evans (United Kingdom), the chairman of 
the I.L.O. Governing Body. 

%* All recommendations were unanimous except one. (One worker member, Leon 
Jouhaux (C.G.T.; France), however, did not sign the report). The French government 
representative, Henry Hauck, supporting a Belgian proposal to increase the repre- 
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1946 Instrument of Amendment “were again the consequence of the dis- 
solution of the League of Nations, some were required by reason of the 
changes effected in the International Court of Justice, while others were 
dictated by over a quarter of a century of experience with the functioning 
of the I.L.O.”.3® 


The reasons for every change it proposed and for its rejection of others 
suggested are set out in the detailed report of the Delegation, which fur- 
ther contains a draft of a Convention revising all previous I.L.O. Conven- 
tions to conform with the revised Constitution, as well as many suggestions 
for better operation of the I.L.0.*° The report is throughout so meaty that 
it deserves careful consideration by those interested labor questions. 


Confining our attention to Constitutional changes (other than those that 
are purely verbal*), and excluding issues that did not eventuate in any 





sentation of workers and of employers to equal that of governments, dissented from 
the recommendation that there should be no change in the existing proportionate rep- 
resentation (2:1:1) of governments, employers, and workers. Of several proposals for 
changes in representation put forward because of industrial and political changes 
that had occurred since 1919, the Belgian plan was the most pressed. This, says the 
Delegation’s report (First Report 4108), would, it was urged, give “fuller representa- 
tion of the various trade union movements, including minority as well as majority 
movements”, thus removing a source of controversy embarrassing to governments of 
countries where there is labor division. This would mean those where there is rivalry 
between two or more national federations, one perhaps Socialistic and the other 
Christian (Europe), or one belonging, and the other unfriendly, to the World Federa- 
tion of Trade Unions (North America). And “perhaps most important”, ran the 
argument, “the composition of the Employers’ delegation would correspond to the 
economic structure of the country concerned: in a country where all undertakings were 
private both delegates would represent private enterprise; in a country with a mixed 
economy one Employers’ delegate would represent the socialized part of industry and 
the other the private section”. Already in organizing industry committees for coal and 
transport, it was pointed out, two representatives of each of the three groups were 
allowed to each country and “in general, one employer and one worker represented 
nationalized industry and the other private industry.” But the Delegation was not per- 
suaded and held to the existing plan, feeling that the enlargement of worker and 
employer representation “would cut at the roots of governmental responsibility in re- 
gard to both legislation and finance.” First Report 4109. The absence of the Soviet 
Union, which withdrew from the I.L.O. when it was pushed out of the League ih De- 
cember 1939, was of course an important factor in the discussions. 

* Binet, International Labor Legislation, 24 CanapiaAN Bar Review 847, 855 (1946). 
The changes necessitated by World Court changes were only formal. 

“For example: “Consideration should be given to the development of a wide variety 
of new types of Recommendation, including model laws, model collective agreements, 
model bilateral and plurilateral conventions, and model contracts”. First Report 4125 
(XXVIII). There should be an I.L.O. committee “designed to bring the experience of 
the cooperative movement to bear on questions considered by the I.L.O. and to enlist 
its interest in I.L.O. proposals that should secure its support”. First Report 4119. 

“E. g., the omission of “permanent” from the phrase “permanent organization”, 
“draft” from “draft convention”, “who shall be assessors” from “experts who shall be 
assessors”, and “reasoned” from “reasoned statement”, since these words were surplus; 
the substitution of I.C.J. for P.C.I.J. as the name of the World Court; the changing of 
the title of the Director to “Director-General” and in his capacity of Secretary of the 
General Conference, to “Secretary-General”. The new titles were proposed by the Con- 
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recommendation for change,*? we may group them as follows: 


1. Those severing connections with the League of Nations and estab- 


lishing them with the United Nations. 


2. Those revising the procedure as to Conventions and Recommenda- 


tions. 
3. Colonial arrangements. 
4. Regional arrangements. 
5. Those strengthening the Governing Body. 
. Those strengthening non-governmental participation. 


. Those emphasizing the internationalism of the I.L.O. 


on nN 


. Those relating to Conference procedure. 


The two reports of the Conference Delegation (sometimes called Work- 
ing Party) were distributed to all I.L.O. members (governments) long in 
advance of the Montreal session and, together with the (rather sparse and 
rarely adverse) “observations” on them submitted by governments, were 
published as Conference Report (Twenty-ninth Session) II (1). 


According to its rules the Conference when it met in September appoint- 
ed a tripartite committee on each item of its agenda. It therefore fell to the 
Committee on Constitutional Questions to consider the Conference Delega- 
tion’s reports. The Committee was so large that it was a good sample of 
the Conference, almost a “committee of the whole”. 


VI. THe AGREEMENT WITH THE UNITED Nations 


To this Committee also was referred the Agreement that had been nego- 
tiated between the U.N. and the I.L.O., the first U.N. agreement with a 
“specialized agency”. The negotiations had been carried on by the Nego- 
tiating Delegation of the Governing Body** with a similar committee of 
the Economic and Social Council. Pursuant to the recommendation of the 





ference, not the Delegation. By Conference Resolution II the title of Director-General 
was made effective immediately. 

“Chiefly the issue of proportionate representation, mentioned in note 38, above. The 
Report also gives a chapter to the inclusion of the Philadelphia Declaration. 

“ The personnel was largely the same as that of the Conference Delegation on Con- 
stitutional Question. It consisted of Mr. G. Myrddin-Evans (Chairman of the Govern- 
ing Body), chairman, three members of each group, and the Director (then Acting 
Director and now Director-General) of the Office, Mr. Edward J. Phelan. It negotiated 
with the Committee on Negotiations with Specialized Agencies of the Economic and 
Social Council, Sir A. Ramaswami Mudaliar (President of the Economic and Social 
Council), chairman. Mr. John G. Winant, a former Director of the I.L.0., was the 
U. S. member of the latter committee. Miss Frieda Miller was the U. S. government 
member of the I.L.O. Negotiating Delegation. The Negotiating Delegation’s report was 
published as Conference Report II (2). 
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Conference Committee on Constitutional Questions, in its first report to 
the Conference, this Agreement was unanimously ratified by the Confer- 
ence on October 2. It was ratified by the U.N. General Assembly on De- 
cember 14, 1946, and thereupon took effect.“ 


The general purpose of this Agreement is to promote U.N.-I.L.O. co- 
operation. Its financial provisions and some others have already been de- 
scribed. Other articles facilitate attendance of representatives of one organi- 
zation at meetings of the other, reciprocal supply of information requested, 
uniformity of personnel policy and statistical data, and, in sum, “the main- 
tenance of effective liaison between the two organizations.” 


Thus, each organization engages to invite attendance, without vote, of 
representatives of the other at its meetings. U.N. representatives may attend 
all I.L.O. meetings; and I.L.O. representatives may take part in the delibera- 
tions of the Economic and Social Council and its commissions and com- 
mittees and of the Trusteeship Council “with respect to items on their 
agenda in which the I.L.O. has indicated that it has an interest,” and “attend 
in a consultative capacity meetings of the General Assembly” and there 
present “the views of the I.L.O. on questions within the scope of its activi- 
ties”, and participate, without vote, in meetings of “the main committees 
of the General Assembly” dealing with such questions. Each organization 
may put items on the agenda of organs of the other: the U.N., on the 
agenda of the Governing Body; the I.L.O., on the agenda of the Economic 
and Social Council and its committees and of the Trusteeship Council. 


The I.L.O. undertakes to bring to the attention of its appropriate organs 
all recommendations of the General Assembly and of the Economic and 
Social Council pursuant to Art. 58, 62, and 63 of the Charter and to co- 
operate in the coordination of the activities of specialized agencies; to give 
the U.N. regular reports on I.L.O. activities; to cooperate with the Economic 
and Social Council in assisting the Security Council with information and 
in carrying out its decisions; to cooperate likewise with the Trusteeship 
Council; to cooperate with the U.N. in carrying out chapter 11 of the 
Charter regarding non-self-governing territories; to furnish the U.N. and 
the World Court with information requested; to inform the Economic and 
Social Council of requests the I.L.O. makes for advisory opinions of the 
Court and of the nature and scope of agreements it is negotiating with spe- 
cialized agencies and intergovernmental organizations; “to consult the U.N.” 
before making any decision concerning the location of its permanent head- 
quarters; to “consult with the U.N.” in the preparation of its budget and 





“The protocol so declaring signed by Secretary-General Trygve Lie and Director- 
General Edward Phelan appears in 29 I.L.O. Orriciat ButieTin 383. 
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transmit it to the U.N. for examination by the General Assembly, which 
“may make recommendations to” the I.L.O. concerning any item; and “to 
conform as far as may be practicable to standard practices and forms recom- 
mended by the U.N.” financewise. 


The Agreement does far more than cast burdens on the I.L.O. The Gen- 
eral Assembly authorizes the I.L.O. to ask advisory opinions of the Court. 
The Secretary-General “shall consult with the Director regarding the pro- 
vision to the I.L.O.” of information and concerning financing of special re- 
ports requested of the I.L.O. by the U.N. The U.N. undertakes the collec- 
tion from its members of their contributions to the [.L.O. “in accordance 
with such arrangements as may be defined by later agreement between the 
U.N. and I.L.O.” 


For the rest, the parties recognize one another’s special statistical respon- 
sibilities and the desirability of avoiding duplication and of utilizing one 
another’s stores of information. They undertake to cooperate in general and 
in enumerated ways, particularly to consult concerning the establishment 
for the U.N. and specialized agencies of an International Civil Service Com- 
mission, of common standards of recruitment, service, pension rights, to 
cooperate in interchange of personnel and in setting up machinery for set- 
tlement of disputes concerning employment, to consult concerning the 
establishment and use of common administrative and technical services and 
facilities, and to make arrangements in regard to the registration and de- 
posit of official documents. 


So far as advance agreement can assure it, close collaboration between the 
I.L.O. and the U.N. is thus assured. 


Having obtained the Conference’s ratification of the Agreement, the Com- 
mittee on Constitutional Questions turned to its larger task of the revision 
of the Constitution. Starting with the text recommended by the Conference 
Delegation, the Committee made a few additions and minor changes, re- 
jecting after discussion many others.*® While several amendments unsuc- 
cessfully proposed in Committee were again brought forward in debate 
“on the floor”, the only three that were put to a vote were decisively de- 
feated*® And the Constitutional text proposed by the Committee was then 





“The report of the Committee enumerates these and summarizes the arguments 
and action on them. The French government again tried to change the ratio of repre- 
sentation. See note 38, above. The report is in I. L. Conf., 29th Sess., Provisional Record 
No. 24. 

“(1) Worker delegates of Cuba, Ecuador, Mexico, and Peru tried to have inserted 
in the preamble a recognition of “freedom of association without previous authoriza- 
tion” instead of the original “freedom of association”. The Conference appears to have 
felt the proposed addition was superfluous, words that did not alter the meaning. 
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unanimously voted by the Conference. All amendments therefore origi- 
nated either in the Conference Delegation (the interim committee, in Amer- 
ican legislative parlance) or in the Conference Committee. The latter group 
of changes I speak of hereafter as made by the Conference. All not so de- 
scribed were first proposed by the Delegation. 


VII. CuHances Severtnc Leacurt CoNNECTIONS AND 


EsTaBLisHinc U.N. CoNNECTIONS 


While the framers of the 1919 Peace Treaties probably intended the 
I.L.O. to be not much more than a department of the League of Nations, 
it asserted its independence from the beginning—by establishing a separate 
membership and therewith a degree of separate financing (especially after 
Brazil resigned from the League only and the U.S.A. joined the I.L.O. 
only); by having during the first decade a Director of extraordinary skill, 
vigor, and boldness (Albert Thomas); by dealing with the League on terms 
of equality in all cases where the Constitution did not require otherwise 
(which was not difficult, since the staff of the I.L.O. was at the two organi- 
zations’ chief points of contact as numerous and as able as that of the 
League and in total number not much smaller); and by drawing support 
in powerful countries from politically important and economically influen- 
tial private organizations of employers and workers as well as from govern 
ments. John S. Gambs, who served the U. S. Labor Department in relation 
to the I.L.O. both in Geneva before the War and in Washington after it, 
has said: “Albert Thomas never considered himself an officer subordinate 
to the Secretary-General of the League. The League had the right to pass 
on the [.L.O. budget; but the Labor Organization managed to pare down 
the League’s supervisory functions to a minimum”.** With the passing of 
25 years the I.L.O.’s actual relation with the League differed more and more 





(2) An Indian government delegate sought to ease admission to the I.L.O. of non- 
members of the U.N. by deleting from Art. 1 94 (as revised in 1945) the words 
“including two-thirds of the government delegates present and voting”, but the Con- 
ference held to the view that such admission should require a two-thirds majority of 
government delegates, as well as of all delegates. (3) The other Indian government 
delegate then unsuccessfully moved that Art. 35 be expanded to provide for the appoint- 
ment of a Commission of Enquiry whenever a member notified the Director-General 
that a ratified convention did not apply to some non-metropolitan territory of the mem- 
ber. This would have provided an automatic review and hence a moral check on such 
exclusions. As the Constitution stands it is not clear whether enquiry procedure applies 
at all to such territorial restriction of the application of Conventions; for Art. 26, con- 
cerning institution of enquiries, provides them only for the question of “securing the 
observance” of Conventions, which inay or may not include observance of the rules of 
Art. 35 relating to their application in non-metropolitan areas. I.L.Conf., 29th Sess., Pro- 
visional Record No. 29. 


“Gambs, The I.L.0. After Twenty-five Years, 31 Iowa L. Rev. 589, 591 (2946). See 
also PHELAN, YES AND ALBERT Tuomas (1936) passim, 
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from the relation pictured by the Constitution. But the forms were not 
changed till the League obsolesced. 


Besides inconsequential references to the League,*® the old Constitution 
provided for the following ties: 

1. The Secretary-General was the official channel of Communication be- 
tween the I.L.O. and states (if members of the League), the repository of 
the official copies of I.L.O. Conventions and Recommendations and the 
registrar of ratified Conventions. Art. 19, 20, 21, and 29. 

2. The appointment of members of Commissions of Enquiry concerning 
“effective observance of Conventions” ratified by I.L.O. members was en- 
trusted to the Secretary-General of the League. Art. 26*® and 34. (No com- 
mission was ever appointed). 

3. Location of the I.L.O. was determined by location of the League. Art. 
5 and 6. 

4. The Council of the League was empowered to determine the states 
of chief industrial importance entitled to sit ipso facto on the Governing 
Body of the I.L.O. Art. 7. 

5. Membership in the I.O.L. was part of League membership. Art. 1. (But 
in practice, not vice versa). 

6. The main connection was the League Assembly’s budgetary control, 
rudimentarily stated in Art. 13. Thus the League’s detailed financial regula- 
tions controlled the I.L.O. There were also an administrative court, for em- 
ployees of both organizations, and a League-Court-I.L.O. pension plan, 
established by the League.®° 

7. There was also an indirect tie, already mentioned, in that Art. 36 gave 
a state having membership in the Council of the League a veto on [.L.O. 
Constitutional amendments. 





“In the opening sentence of the preamble, in the transitory provisions (Art. 38, 39, 
and 40) and in the first and last paragraphs of Art. 41 General Principles. Art. 12 
further assured the association of the I.L.O. with the League in a vague and rather 
incongruous way by obligating the Secretary-General of the League to assist the I.L.O. 
as far as possible. These deleted references to the League have not been replaced by any 
similar references to the U.N. First Report 423, 25 and 35. 

“ At this point the revised Constitution indulges in the extravagance of renumber- 
ing articles. A new Article 23 is introduced; old Articles 23, 24, and 25 are respec- 
tively renumbered 24, 25 and 26 (the latter slightly amended) and old Article 26 is 
omitted. (There is some renumbering of paragraphs of other Articles, but none other 
of Articles). 

5 RANSHOFEN-WERTHEIMER, THE INTERNATIONAL SECRETARIAT 259 and 312 (1945). 
The Conference in its twenty-ninth session adopted the Statute of the Administrative 
Tribunal of the I.L.O. and I.L.O. Staff Pensions Regulations based on those of the 
League. The Governing Body had previously assumed for the I.L.O. responsibility 
for the continuance of the Tribunal and the Pension Fund “on the basis indicated 
in . . . the Resolution adopted on 18 April 1946” by the last session of the League 
Assembly. 29 I.L.0. Orricrat BuLietin 319 and 323. 
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As we have seen, the Paris session of the Conference in 1945 cut the 
last three of these ties, revising Art. 1 and 13 to establish a non-crippling 
connection with the United Nations instead, and Art. 36 to make Constitu- 
tional amendments quite independent of U.N. membership and at the same 
time considerably easier. 


What was done in 1946 about the other ties? Art. 19 makes the Director, 
now renamed Director-General, of the Office the channel of communica- 
tion with members, but the Secretary-General of the U.N. is to have one of 
the authenticated copies of all I.L.O. Conventions and Recommendations 
and the Director-General is to send him ratified Conventions for registra- 
tion pursuant to Art. 102 of the Charter.®? 


No longer does the U.N. play any part in the procedure regarding Com- 
missions of Enquiry. The I.L.O. now appoints them if needed.5? 

The seat of the Office and meeting place of the Conference is likewise 
determined by the Conference.®* (But the Agreement with the U.N. re- 
quires consultation with the U.N. before any change of seat). 


The decision concerning chief industrial importance is now entrusted 
primarily to the Governing Body, where it has in practice rested since 
1922,°* with appeal to the Conference.*> 


The revised Constitution makes no further mentions of the U.N., since 
the Conference at Paris, while confirming “the desire of the I.L.O. to enter 
into relationship with the U.N.,” declared for a relationship “by agree- 
ment”. From this the Conference Delegation on Constitutional Questions 
concluded that cooperation should be accomplished only by agreement 
“rather than by the inclusion of provisions on the subject in the Constitu- 
tion”.°* Accordingly, it recommended only that the I.L.O. give opportunity 
“for representatives of public international organizations to participate 
without vote in its deliberations” and that the Governing Body should con- 
sider suggestions for the Conference made not only by governments, as 
heretofore, but also “by any public international organization”.®* The lat- 





" First Report 926. 

"First Report 926, 34, and 64. 

First Report 932 and 33. The Governing Body determines where the Conference 
will meet if the Conference has not itself fixed its meeting place. 

First Report 427. 

"The Conference supplemented the Delegation’s recommendation by adding this 
appeal. Art. 37, providing that “any question or dispute relating to the interpretation 
of this Constitution . . . shall be referred for decision to the International Court of 
Justice,” does not add a further appeal; for the appeal from the Governing Body is to be 
“decided by the Conference”. I think that this means no judicial review. Compare: In- 
terpretation of Treaty of Lausanne, P.C.I.J. Series B No, 12 (1925), 

First Report 40. 
™ First Report 941, 
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ter language was added to Art. 14 of the Constitution, while the former 
is part of a completely new Article 12 relating to cooperation with govern- 
mental and non-governmental international organizations.°* 

































VIII. CHANGEs oF INTERNAL IMPROVEMENT 


Since the main purpose of this study is to note the changes in the I.L.O. 
due to the establishment of the U.N., the remaining Constitutional changes 
will be discussed more briefly, though intrinsically they may be more sig- 
nificant, based as they are on experience rather than prophecy. Practically 
every 1946 change mentioned up to this point sprang from the Conference 
Delegation’s first report. In the remaining changes, however, its recom- 
mendations were modified repeatedly, though never radically. 


A. Declaration of Purposes 


The Delegation redrafted the Preamble of the Constitution to omit men- 
tion of the League and Article 1 to embrace the Delegation of Philadelphia. 
The Conference in addition inserted in the Preamble two new clauses, one 
recognizing as a standard of social justice “the principle of equal remunera- 
tion for work of equal value”, and the other declaring the attainment of 
“the objectives set forth in this Preamble” as a purpose of the Organization. 
Cause for thus elaborating the Preamble was not stated by the Committee. 
Like some other additions to the Constitution, these two appear valueless; 
for the second merely repeats the declaration of purpose in Article 1, while 
the principle of equal pay for equal work is handsomely recognized in the 
statement of the Philadelphia Declaration that “all human beings, irrespec- 
tive of race, creed or sex, have the right to pursue both their material well- 
being and their spiritual development in conditions of freedom and dig- 
nity, of economic security and equal opportunity.” 


B. Conventions and Recommendations 


The Delegation rewrote Articles 19, 20, 21, and 22 and added a new 
Article 23.5° These articles deal with the adoption of Conventions and of 
Recommendations by the Conference and the duties of members with re- 
spect to them. The changes are of two sorts, some applying to all members, 
the others relating to those that are federal states, such as Argentine Repub- 
lic, Australia, Brazil, Canada, India, Mexico, Switzerland, United States, 





"® First Report 941 and 98. 
™ First Report §43-74 and Second Report passim. More than one third of the two 
report deals with this problem. The changes in Art. 20 and 21, resettling relations 
with the U.N., have already been covered. 
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and Yugoslavia;® the Conference Delegation itself dealt with the fed- 
eralism problem separately, in its Second Report. 


1. THE NEW REPORTS 


After adoption by the Conference of a Convention, the pattern of proce- 
dure remains the same as under the old Constitution, but every member 
is now required further to report from time to time on the measures it 
takes respecting ratification and concerning “the position of its law and 
practice in regard to the matters dealt with” by any Convention it does not 
ratify. (Reports on observance of Conventions that have been ratified and 
are in force are covered, as heretofore, by Art. 22). It also is to report how 
far “effect has been given or is proposed to be given to any of the provi- 
sions . . . by legislation, administrative action, collective agreement or other- 
wise”, and why ratification is prevented or delayed. Similarly, after adop- 
tion by the Conference of a Recommendation, the procedure is the same as 
heretofore, but again there is added an obligation to report on measures 
taken “for the enactment of legislation or other action”, and concerning 
“the position of the law and practice”, and how far “effect has been given 
or is proposed to be given” to the Recommendation. 


These are important Constitutional changes*! which will tend to put the 
United States “in a much more favorable light than does a mere record 
of the Conventions ratified by this country”.®? 


New Article 23 requires the Director-General to inform the Conference 
concerning all these reports as well as those rendered under Article 22, 
which have always gone to the Conference. Since 1927 they have been ac- 





©The states named were those members that were invited to consult with the 
Delegation, as presumptively interested in this problem. (The Soviet Union has not 
maintained or resumed its membership in the I.L.O. since 1939). Only the three Brit- 
ish Commonwealth states sent representatives to meet with the Delegation (on May 
13, 1946, in Montreal). The United States was represented by its Delegation member 
(Miss Frieda Miller). 


"The proposed requirements for reporting constitute the major change in the 
I.L.O. Constitution recommended by the Working Party [Conference Delegation on 
Constitutional Questions]. It was felt by the group that completeness of the reporting 
program would . . . afford a realistic yardstick of the effectiveness of the I.L.O. in 
stimulating international improvement of working conditions”, focusing attention 
“upon the real standards of working conditions as distinguished from statutory minima. 
The proposals are especially significant in that they represent a recognition, it is be- 
lieved for the first time on an intergovernmental basis, of the effectiveness of collective 
bargaining agreements as a substitute for or supplement to governmental action in 
improving conditions of employment.” Bernard Wiesman (adviser to the U. S. Gov- 
ernment representative on the Delegation), Chief of the I.L.O. Branch, Div. of Inter- 
national Labor, Social, and Health Affairs, Dept. of State, Proposals for Amendment 
of the 1.L.0. Constitution, 14 Dep’r. State Buti. 1028 (1946). See also Binet, Jnter- 
national Labor Legislation, 24 Can. B. Rev. 847, 852 (1946). 


= The Twenty-ninth Session of the 1.L.0., 63 Monthly Lab. Rev. 935, 937 (1946). 
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companied by an analytic report of a committee of experts, appointed by 
the Governing Body, pursuant to resolution of the Conference.** The Con- 
ference in turn screens them through its Committee on the Application of 
Conventions.** Presumably the new reports will be dealt with in like 
manner.®© 

For clarification, the Delegation rewrote the first paragraph of Article 
19 to state that Recommendations should be used “to meet circumstances 
where the subject, or aspect of it, dealt with is not considered suitable or 
appropriate at the time for a Convention”;® and rephrased the last para- 
graph of Art. 19, with the hope to “reduce both the political and the pos- 
sible legal difficulties which may present a bar to ratification of a Conven- 
tion by countries with higher standards” than those required by the Con- 


vention.®7 


2. THE FEDERAL STATE DIFFICULTY 
Federal states have never been good ratifiers of I.L.O. Conventions,® 
because of the division of authority between the central government and 
the provincial governments.®® The central government is the branch of the 
nation that alone has the power to treat internationally; but often it cannot’? 





®Zaras, LE CONTROLE DE L’ APPLICATION DES CONVENTIONS INTERNATIONALES DU 
Travait (1937), c. 7. 

“ Conference Standing Orders Art. 7. 

* Gambs, The I.L.O. After Twenty-Five Years, 31 Iowa L. Rev. 589, 593 (1946). 
would describe this as a triumph for the “setting-of-standards” school, contrasted to 
the “strictly-contractual” school that stresses the achievement of ratification of Con- 
ventions as the paramount purpose of the I.L.O. 

First Report 472. 

* First Report 959. 

“On the list of ratifications of International Labor Conventions, prepared by Sir 
John Forbes Watson, in Report II (1) (I.L. Conf. 29th Session), Mexico with 30 
ratifications was the only federal state that had ratified, up to 1946, one-third or more 
of the 67 (now increased to 80) Conventions. (But Mexico is not a federal state in 
labor matter; nor is Yugoslavia, which, of the federal states, is next, with 22 ratifica- 
tions). Of the other federal states of 7,000,000 or more population, Argentina had 
ratified 16 Conventions, Australia and Brazil 12, Canada 11, U.S.A. 5, and U.S.S.R. 
(member from 1934 to 1939), none. In Germany’s semi-federal days before Ley 
stalked out of the Conference in 1933 and Germany resigned from the I.L.O., she 
ratified 17 Conventions. 

® The term German Reich (before Hitler’s time) “in one sense means the legal 
order to which are granted certain powers in contrast to those of the member-states; 
the word Reich in another sense means the total legal order (Gesamtverfassung) .. . 
I agree with Kelsen’s teaching anent this three-part legal order in the federal state”— 
that the central-state and the member-states are equal subordinates of the sovereign 
totality. Kunz, Une Nouvelle Théorie de V'Etat Fédéral, 12 Revue du Droit Interna- 
tional (3d. Ser.) 280, 301 (1931). So the U. S. Supreme Court, which in its aspect 
of arbiter between the member-states and the union, is, in Kelsen’s view, an organ of 
the sovereign totality, has said: “governmental power [i. ¢., the power of this sovereign 
totality, constitution totale, Gesamtverfassung] over internal affairs is distributed be- 
tween the national government and the several states. Governmental power over exter- 
nal affairs is not distributed, but is vested exclusively in the national government.” 
U. S. Belmont, 301 U. S. 324, 330, 57 S. Ct. 758, 760 (1937). 
™ Canada learned after ratifying that the Dominion had no Constitutional power 
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or will not™ undertake legislative activity usually carried on by the constit- 
uent states, as would in many cases be necessary in order to carry out the 
obligations arising from participation in a labor treaty.’ 


The Conference Delegation’s second session was wholly devoted to re- 
drafting the federal state provision of the I.L.O. Constitution."* The Second 





to legislate in performance of I.L.O. treaty obligations. Attorney General for Canada 
v. Attorney General for Ontario, L. R. [1937] A.C. 326. Jenks, The Constitutional 
Capacity of Canada to Give Effect to Int. Lab. Conventions, 16 J. or Comp. Lec. (3d 
series) 201 (1934). 17 id. 12 (1935). Weinfeld, Canadian Constitutional Problems 
in Connection With the 1.L.0.—Comparison With Problems in the United States, 4 
Gro. Wasu. L. Rev. 326 (1936). Rice, Can Canada Ratify International Labor Con- 
ventions?, 12 Wis. L. Rev. 185 (1937). Jenks, The Bennett Ratifications of Int. Labor 
Conventions, 15 Can. B. Rev. 464 (1937). Stewart, Canada and Int. Labor Conven- 
tions, 32 AJ.1.L. 36 (1938). The Rowell-Sirois Report, 43 Int. Lasor Rev. 347 (1940). 

™ So far as I know Canada alone suffers from legal disability of the central govern- 
ment. For the U. S., Missouri v. Holland, 252 U. S. 416, 40 S. Ct. 382 (1920), 
established that the limits of national legislative power were not the limits of treaty 
power. That plus the authority of Congress to carry out treaties through legislation 
(U. S. Constr. Art. 1 §8, Para. 18) makes ratification of I.L. Conventions a question 
of will rather than can for the central government. The same is true of Australia. 
Staricoff, Australia and the Constitution of the I.L.0., 32 Int. Lasor Rev. 577 (1935). 
King v. Burgess; ex parte Henry, 55 C.L.R. 608 (High Court of Australia, 1936). Bailey, 
Australia and the International Labor Conventions, 54 Inv. Lasor Rev. 285 (1946). The 
situation in Switzerland is clarified by a constitutional amendment adopted July 6, 1947. 
Secretan, Swiss Constitutional Problems and the 1.L.0., 56 Int. Laspor Rev. 1 (1947). 
This article is the fifth of a series on participation in the work of the I.L.O. by federal 
states. 

8 Like the national and state constitutions of the U. S. and those of many (but not 
all) countries, treaties of the U. S. and of some (but far from all) countries are “law 
of the land”, so far as their terms allow, without support of legislation. But in British 
countries, and many others too, treaties have to be “transformed” by legislation before 
they are domesticated for inland legal use. Ellefman Lines Ltd. v. Murray, L.R. [1931] 
A.C. 126, and comment in 12 B.Y.B. 183 (1931) and 13 B.Y.B. 120 (1932). And com- 
pare Pigeon River Improvement Co. v. Cox Ltd., 291 U. S. 138, 54 S. Ct. 361 (1934), 
which summarizes parallel Canadian decisions concerning the same treaty. 

For this same problem of self-execution of constitutions, see A.F.L..v. Watson, 327 
U. S. 582, 596, 66 S. Ct. 761, 768 (1946). I.L. Conventions are generally couched in 
terms of promise and therefore are likely to be construed as requiring legislation for 
their transformation in all countries. There are no decisions in the U. S., which is a 
party to only five Conventions. But the Supreme Court of Argentina holds that the 
I.L. Convention (No. 9) concerning workmen’s compensation in agriculture is not 
legally effective until made so “by means of a law which shall regulate in clear and 
concrete form the rights and obligations of farm wage-earners”’—something more 
than a law authorizing the executive to ratify plus actual ratification of the Conven- 
tion. Alonso v. Haras, 69 Jurisprudencia Argentina 816, 17 La Ley 877, Annual Digest 
of Int. Law Cases 1938-40 No. 189 (1940). Decisions the other way, however, are 
reported: Montero v. Fernandez, Ann. Dig. 1938-40 No. 188 (Appeals Court of La 
Plata, Argentina, 1938) and note quoting Hudson v. Anglo-Southamerican Bank (Su- 
perior Court of Bogota, Colombia, 1938); cf. Castanié v. Hurtato, Sirey 1935 Part I 
p 1, Ann. Dig. 1933-34 No. 208 (Court of Cassation, France, 1934). 

7 Art. 19, para. 9 (before revision): “In the case of a federal state the power of 
which to enter into Conventions on labor matters is subject to limitations, it shall be 
in the discretion of that government to treat a draft Convention to which such limita- 
tions apply as a Recommedation only . . .” Literally taken, the language applies to no 
state that is a member of the organization, for no I.L.O. member—not even Canada—is by 
reason of federalism subject to limitations of power to make treaties on labor matters. 
The U. S. in 1946 accordingly proposed the substitution for the phrase “to enter into 
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Report sets out the difficulties in 1919 (when Hammer v. Dagenhart,™ 
since overruled, was law, and Missouri v. Holland,” not yet decided) which 
led to placing “the United States and any other state which is in a similar 
position on a different footing and under a less degree of obligation than 
other states” in regard to I.L.O. Conventions.”® 


The Delegation now recommended that a federal state be permitted and 
required to “refer those Conventions and Recommendations which the 





Conventions”, of the phrase “to give effect to Conventions”. Second Report 415 note. 
This fits the Canadian situation, but not that of the U. S. where “If the treaty is valid, 
there can be no dispute about the validity of the statute under [U. S. Const.] Article 1, 
section 8, as a necessary and proper means to give effect to it”. Missouri v. Holland, 
252 U. S. 416, 432 383 (1920). The Delegation, however, recommended allowing 
discretion to the federal state, a test of appropriateness (in the state’s opinion) rather 
than of power. Thus the paragraph of Art. 19 dealing with federal states (now para. 
7) as finally voted reads in part: “(a) in respect of Conventions and Recommenda- 
tions which the federal Government regards as appropriate under its constitutional sys- 
tem for federal action, the obligations of the federal State shall be the same as those 
of Members which are not federal States; (b) in respect of Conventions and Recom- 
mendations which the federal Government regards as appropriate under its constitu- 
tional system, in whole or in part, for action by the constituent states, provinces, or can- 
tons rather than for federal action, the federal Government shall—”. 

™ 247 U. S. 251 (1918). 

% 252 U.S. 416 (1920). 

The quoted language is that of Sir Malcolm Delevingne, reporting the text to the 
Commission on International Labor Legislation of the 1919 Peace Conference. SHort- 
WELL, ORIGINS OF THE I.L.O. Vol. II (Documents) p 362 (1934). The history of the 
drafting of this clause, as well as Sir Malcolm’s language, makes it clear that the fed- 
eral regime of the U. S. was uppermost in the draftsmen’s minds. While the U. S. did 
not join the I.L.O. till 15 years later, the clause has therefore always been understood 
to accord to the U. S. (and others) some sort of special privilege. 

However, this privilege has, to my best belief, never been officially invoked. While 
federal states have not been long on ratification of Conventions, they have not ex- 
plicitly “treated them as Recommendations”. Since Recommendations, like unratified 
Conventions, can (up to now) be ignored after being sent to “the authority or authori- 
ties within whose competence the matter lies”, no discrimination between Conventions 
and Recommendations has had to be made. Thus in the U. S. the Conventions and 
Recommendations adopted since 1934 (when the U. S. joined) have been submitted 
by the President to both houses of Congress (all the acts of the 19th and 20th sessions 
of the Conference) or to the Senate alone (all the acts of the 21st and 22nd session— 
all relating to maritime labor) without any express indication that any of the Conven- 
tions were to be treated as Recommendations. Regarding the maritime acts the President 
requested the Senate’s advice and consent to ratification of the six Conventions and 
“appropriate action . . . by the Senate, in conjunction with the House” to carry out 
the Recommendations. Of the acts of the 23d session, the President sent one Conven- 
tion (on hours of work in the textile industry) to the Senate without request and 
the other Conventions and Recommendations to both Houses. The only act of the 24th 
session, a Convention on labor statistics, the President sent to the Senate without re- 
quest. The Conventions and Recommendations of the 25th and of the 26th session he 
sent to both Houses. The only actions taken by either House are: (1) the Senate’s con- 
sent to ratification cf five of the Conventions of the 21st and 22d sessions, and (2) 
the enactment of two laws to carry out the Convention (53) on minimum professional 
capacity for masters and officers of merchant ships. 53 Stat. 554 46 U.S.C. §241 (1940), 
and 53 Star. 1049, 46 U.S.C. §224a (1940). Derr. or State, TREATIES SUBMITTED TO 
THE SENATE 1935-1944, 23-27 (1945). Nor has Canada clearly treated any Conven- 
tions as Recommendations. See Order in Council, P. C. 3671, May 24, 1945, in 45 
Lasour Gazette, at 800 (1945). 
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federal government regards as appropriate for action by the constituent 
states or provinces” to the latter for action and arrange to promote such 
action and make the same sort of reports on its progress to the Director- 
General as does a unitary state with respect to unratified Conventions and 
Recommendations. This new and detailed provision regarding federal 
states the Conference approved with several minor changes, such as the 
addition of the word “cantons” to make it more clearly apply to Switzer- 


land." 
C. Colonial Arrangements 


The application of ratified Conventions to colonies is not mandatory. 
Article 35, which allowed the member to adapt or exclude application to 
such areas, has been rewritten and expanded. In its final form “colonies, 
protectorates and possessions” gives way to “non-metropolitan territories 
for whose international relations [the member is] responsible, including 
any trust territories”. In this article more than in any other the Conference 
rewrote the Delegation’s proposals, but even here the Delegation did the 
main job.”8 

Article 3 relating to the Conference was expanded by specifically allow- 
ing appointment of advisers of two new types: “representatives” of a non- 
metropolitan territory “in regard to matters within the self-governing pow- 
ers of that territory”; and advisers “in regard to matters concerning non-self- 
governing territories”. The new category of representative was devised to 
give “a distinctive status within the delegations of the members concerned 
to persons nominated by them” to represent territories approaching full 
self-government.”® 


Paragraphs were added to Articles 3 and 35 to cover territories under the 
joint authority of two or more members and to Article 35 to cover terri- 
tories administered under trust from the U.N.*° 


D. Regional Arrangements 


The Delegation proposed and the Conference approved authorizing the 
I.L.O. to hold regional conferences and set up branch agencies, under rules 





™ The principal paragraphs are quoted in note 73, above. The revised text was 
jointly sponsored by Australia, Canada, and the United States, and agreed to by 
Switzerland. Second Report of Conference Committee on Constitutional Questions, 
I.L.Conf., 29th sess., Provisional Record No. 24 p. IV. 

First Report 88-95. The government delegates of the United States (Asst. Secy. of 
Labor, David A. Morse), the United Kingdom, and the Netherlands jointly framed 
these “clarifying” changes. Twenty-ninth Session of the 1.L.0., (1946) 63 MonTHiy 
Las. Rev. 935, 937. 

™ First Report 989. 
™ First Report 995. 
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framed by the Governing Body and confirmed by the General Conference.*4 
This will write into the Constitution, as article 38, a long-standing practice. 


E. Strengthening the Governing Body 


The Constitution of 1919, said the Delegation, “does not give sufficient 
recognition to the established position of the Governing Body”.8* The 
changes proposed “clarify” this by validating authority it has come to exer- 
cise. Thus it is named henceforth (Art. 2) as a third organ of the I.L.O.; and 
will regulate personnel and work of the Office (Art. 9 and 10); and its 
own procedure (Art. 7). The Delegation recommended no change in its 
size or membership,** but validation of continuance of members in office 
beyond 3 years if new elections are delayed.** 


By an addition to Art. 37 the Governing Body is authorized, with con- 
currence of the Conference, to make “rules providing for the appointment 
of a tribunal for expeditious determination of any dispute or question 
relating to interpretation of a Convention” which the Governing Body re- 
fers to it instead of referring it to the World Court.®° This apparently may 





™ First Report 983-87. 

® First Report 476. 

It recommended that the requirement that non-European states should be ac- 
corded certain representation be omitted, but the Conference decided not to alter these 
provisions of Art. 7. 

“The new method of determining the states of greatest industrial importance has 
been mentioned. See note 55, above. The method of election of the elective members was 
discussed. The Governing Body was asked to report to the Conference on the proposal 
that election should be “by the single transferable vote”. I1.L.Conf., 29th Sess., Provision- 
al Record No. 24 p. VI. 

* First Report 469. 

Five of the decisions (all advisory opinions) of the P.C.I.J. relate to the I.L.O. Three 
are interpretations of the Constitution: (1) Series B No. 1 (1922). Question: Was 
the workers’ delegate for the Netherlands at the third session of the International Labor 
Conference nominated in accordance with the provisions of Paragraph 3 of Article 389 
of the Treaty of Versailles [paragraph 3 (to become paragraph 5) of Article 3 of the 
I.L.O. Constitution]? Answer: Yes. (2) Series B No. 2 and 3 (1922). Question: Does 
the competence of the I.L.O. extend to international regulation of the conditions of 
labor of persons employed in agriculture? Answer: Yes. (3) Series B No. 13 (1926). 
Question: Is it within the competence of the I1.L.O. to draw up and to propose labor 
legislation which, in order to protect certain classes of workers, also regulates inci- 
dentally the same work when performed by the employer himself? Answer: Yes. 

The fourth decision does not interpret either the I.L.O. Constitution or an I.L.O. 
Convention. It is Series B No. 18 (1930). Question: Is the special status of the Free 
City of Danzig such as to enable the Free City to become a member of the I.L.O.? 
Answer: No. 

The fifth decision interprets an I.L.O. Convention. Series A/B No. 50 (1932). Ques- 
tion: Does the Convention concerning employment of women during the night, adopted 
in 1919 by the International Labor Conference, apply, in the industrial undertakings 
covered by the said Convention, to women who hold positions of supervision or manage- 
ment and are not ordinarily engaged in manual work? Answer: Yes. 

In all five of these cases the request for the Court’s advisory opinion came from the 
Council of the League. (The I.L.O. could not then make the request directly). But 
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be a temporary or a permanent tribunal; it is required to honor applicable 
judgments and advisory opinions of the World Court. And the World 
Court remains the interpreter of the Constitution itself. 


The Governing Body hereafter will appoint any Commission of Enquiry 
that may be needed to investigate any complaint by one member of the 
I.L.O. charging that another is not “securing the effective observance” of 
any convention that they both have ratified; and the Commission’s report 
will be acted on by the Governing Body, which may recommend to the 
Conference the application (and cessation) of sanctions pursuant to the 
recommendations of the Commission or the decision of the Court (if either 
state carries the case there).°® Previously imposing and withdrawing of 
sanctions were not its concern but were left to aggrieved states.87 The Gov- 
erning Body is substituted for the Permanent Court of International Justice 
to hear charges of one member of the I.L.O. that another has failed to refer 
Conventions and Recommendations to its competent authorities as required 
by Art. 19. These matters “should whenever possible be dealt with through 
the machinery of the I.L.O. rather than through international legal proceed- 
ings”, says the Delegation.** 


To all these changes the Conference agreed. 


F. Strengthening of Non-Governmental Participation 


The Conference agreed with the Delegation’s recommendation to add to 





in all but the second case the Council was requested by the Governing Body of the 
I.L.O. to make it. The question answered in the first case was initiated by the Con- 
ference, which requested the Governing Body, which requested the Council, which 
requested the Court. The question answered in the second case was raised in the 
Conference, which asserted its authority over the protest of France; France then got 
the Council to put the question to the Court. The question answered in the third 
case was raised in the Conference, which asserted its authority over the protest of the 
employer delegates, representatives of which group then got the Governing Body to 
request the Council to put the question to the Court. The fourth and fifth cases origi- 
nated in requests of the Governing Body to the Council. 

By Art. 9 of the U.N.-I.L.O. Agreement, already in force, “the General Assembly 
authorizes the I.L.O. to request advisory opinions of the International Court of Justice 
on legal questions arising within the scope of its activities other than questions con- 
cerning the mutual relationships of the Organization and the U.N. or other specialized 
agencies. Such request may be addressed to the Court by the Conference or by the 
Governing Body acting in pursuance of an authorization by the Conference. When 
requesting the I.C.J. to give an advisory opinion the I.L.O. shall inform the Economic 
and Socal Council of the request.” 

First Report 926, 30. These changes are connected with severance of the ties with 
the League. 

"The parts of Art. 28 and Art. 32 referring to recommendations of “measures of 
an economic character” that might be made by Commissions of Enquiry or the Court 
are deleted, as impolitic for what should be a fact-finding Commission and probably 
beyond the competence of the Court. First Report 463 and 62. 


First Report 61. 
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the Constitution®® the rules that a vice-chairman of the General Conference 
and of the Governing Body be chosen by each group; and that the Organi- 
zation may make “suitable arrangements” with “recognized” non-govern- 
mental international organizations, including those of farmers and cooper- 
ators.°° These give Constitutional backing to existing practices. 


G. Emphasizing the Internationalism of the 1.L.0. 


Art. 9 concerning staff is developed to stress the world-wide selection and 
“exclusively international” responsibilities of the Office and to protect them 
from national influences.*! The duties of the Office (subject to the Govern- 
ing Body) are broadened, by amendment to Art. 10, to include giving of 
assistance to governments at their request, and issuance of publications in 
all languages.®* This merely puts into the Constitution the actual rule in 
practice. 


New Articles 39 and 40 assert the juridical personality of the I.L.O.; 
and the “privileges and immunities” of itself and of the personnel of the 
Conference, Governing Body, and Office, necessary to its proper function- 
ing.®* These privileges, Art. 40 declares, “shall be defined in a separate 
agreement to be prepared by the Organization with a view to its acceptance 
by the members.” 


H. Conference Procedure 


The basic rule of the Conference is that all matters are decided by ma- 
jority vote (Art. 17). But the Constitution exceptionally requires “a ma- 
jority of two-thirds of the votes cast” for final adoption of a Convention or a 
Recommendation (Art. 19). It has not been clear whether the Conference 
can by Convention rules, or otherwise, create other situations where more 
than a simple majority is necessary. The increased independence of the 
I.L.O. makes this desirable. The 1945 amendment of Art. 13 introduced a 





® Amending Art. 17 (already in Conference Standing Orders Art. 3) and Art. 7 
(already in Governing Body Standing Orders Art. 1). First Report 497. 

“Enlarging Art. 12. First Report 498, 118, 119. 

™ First Report 4102. 

* First Report 967, 100. 

Compare 22 U.S.C.A. §288-288f and Ex. O. No. 9698 (following §288) covering 
the I.L.O. 

“The Delegation proposed to refer to the U.N. Convention on Privileges and Im- 
munities voted by the General Assembly on Feb. 13, 1946, pursuant to Art. 105 of th» 
Charter. First Report 936. But the Conference preferred general language in the Con- 
stitution and left to the Governing Body the perfecting of an I.L.O. Convention on 
privileges and immunities. A preliminary text of such a Convention, paralleling that 
adopted by the General Assembly, was referred “to the Governing Body for fuller 
consideration”. Conference (29th sess.) Resolution IX, 29 (No. 4) I.L.O. Orrictau 
BULLETIN. 






































july] I.L.O. CONSTITUTION 541 


two-thirds majority for approval of the budget. This Article was now 
modified by adding that automatic suspension for nonpayment of contribu- 
tions could be lifted only by a two-thirds majority of the votes cast by the 
delegates. While this change was made by the Conference without recom- 
mendation from the Delegation, the general amendment to Art. 17 relating 
to special majorities that the Delegation submitted was approved also. The 
report says:®° 


It can be regarded as certain that there will be a general desire to pro- 
vide in such [budgetary] arrangements [with the U.N., if they are 
made] for a special majority for approval of future budgets. There 
may also be other cases . . . If . . . as appears probable, the I.L.O. is 
entrusted with the future administration of the League of Nations Staff 
Pensions Fund,®* which is at present administered under regulations 
which can only be amended by unanimous vote of the League Assem- 
bly, it may be necessary to provide for a special majority for any deci- 
sions relating to that Fund which the Conference may be called upon to 
take . . . There may also be cases in which it is desirable to require a 
two-thirds majority for exercise of certain powers entrusted to the 
Conference by the terms of international labor Conventions. This point 
arose in 1937... 


So the Delegation recommended “clarifying the language” to accord with 


practice. The revised text of this section of Art. 17 reads: 


Except as otherwise expressly provided in this Constitution or by the 
terms of any Convention or other instrument conferring powers on the 
Conference or of the financial and budgetary arrangements adopted in 
virtue of Article 13, all matters shall be decided by simple majority 
of the votes cast by the delegates present. 


Other changes related to Conference procedure have been noted in other 
connections. There remain for mention the new requirements that there be 
thorough technical preparation and adequate consultation of the members. 
primarily interested prior to adoption by the Conference of Conventions 
and Recommendations (Art. 14); and timely dispatch to members of re- 
ports on each item on the agenda (Art. 13).°7 These matters are entrusted 


to regulation by the Governing Body. 





"First Report 9101. 

“This has been taken over by the I.L.O., but the Regulation may be amended by 
mere majority vote of the Conference. See Conference (29th sess.) Resolution VI, 29 
(No. 4) I.L.O. Orricta BuLLeTIN. 

"For the former proposal see First Report 470. The latter one was not made by the 
Delegation. Both confirm the actual usage (at least as planned though not always 
as practiced). 
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Having been approved by the Conference, these amendments were sent 
to its tripartite Drafting Committee to be put into final form. On this Com- 
mittee’s report, the Conference on October 9, 1946, by record vote adopted 
unanimously the Instrument for the Amendment of the Constitution, em- 
bodying all the foregoing changes. It also adopted (pursuant to the second 
report of its Committee on Constitutional Questions) a Convention for the 
partial revision, in consequence of the dissolution of the League of Nations, 
of the Conventions adopted at the previous 28 sessions of the Conference; 
some model articles for future Conventions; a Resolution urging prompt 
ratification of the Instrument of Amendment; and a Resolution applying 
immediately some provisions of the revised text.°* Furthermore the Con- 
ference adopted several Conventions, Recommendations, and Resolutions 
not related to Constitutional revision.®® 







X. Tue I.L.O. ConstiTuTION as Law oF THE U. S. 


By the doctrine of U. S. v. Belmont,’ that the Executive may make 
law by agreement with other states,!° the Constitution of the I.L.O. seems 
clearly to be law of the land since August 20, 1934, when the U. S. became 
a member. And since by its own terms it can be amended, and accordingly 
has been amended without action of the United States, the President (au- 
thorized by Congress in this instance) by making us a member of the 
I.L.O.—our membership in other world agencies that do not give the U. S. 
a “veto” has the same effect—subjected the law of the United States to 
amendment by the action of foreign states. Though politicians may on some 
occasions profess to be shocked by this effect, it is a necessary step toward 
the establishment of a world legal order. 


Congress has passed appropriations impleting—or implementing, if you 
prefer a ponderous word—our membership and legislation due to it.1 








* These provisions are: The Governing Body shall decide where the Conference shall 
meet; the Director shall be known as the Director-General; he shall perform “the func- 
tions in connection with communication” and registration entrusted to him by Art. 19 
as proposed to be amended. 

® The texts of all the acts of the Conference are in the November 1946 number (Vol. 
29 No. 4) of the 1.L.0. OrriciaL BuLLETIN. The work of the Conference is described 
in The Twenty-ninth Session of the International Labor Conference, 55 Int. Las. REV. 
1, (1947) and, more briefly, in 63 Montuiy Las. Rev. 935 (1946). 

7 301 U.S. 324 (1937). . 

11 See summary of recent practice in Dickey, Our Treaty Procedure versus our Foreign 
Policies, 25 Forticn Arratrs 3 (1947), and articles there cited. Also Garner, Acts and 
Joint Resolutions of Congress as Substitutes for Treaties, 29 AJ.1.L. 482 (1935) evoked 
by our joining the I.L.O. 

#81.L. Conventions gave rise to 46 U.S.C.A. §224a and §241. There have been no 
judicial decisions thereon. 

Chapter 7 of Title 22 of the U. S. Code (§263a-§288f) contains laws relating to mem- 
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But no court seems yet to have been called on to treat the Constitution of 
the I.L.O. or the Charter of U.N. or emanations from them as law of the 


land.2 


One may speculate, however, that much new law will arise from such 
constitutive treaties in the course of time. Nothing gives a monopoly of 
interpretation of them to the World Court.’ Specific obligations of mem- 
bership may easily come before “municipal” courts (to use the lingo of 
international lawyers). For example, the problem that was put to the 
World Court concerning selection of labor delegates to the Conference!® 
has attracted much attention in this country. If legal action is brought by a 
claimant union or employer association, is there any reason why our courts 
would decline to decide what industrial organizations in this country are 
“most representative of employers and workpeople”? Might they decline 
on the ground that international legislation should not be construed by 
municipal courts, expanding the doctrine that our national courts defer 
to state courts in the construction of state statutes?}°® Or might they dis- 





bership in international organizations, the I.L.O. among them. See E.O. 9698 following 
22 U.S.C.A. §288. The Congressional joint resolution of 1934 authorizing membership 
of the U.S.A. in the I.L.O. is not in the Code; nor does the Code contain the text 
of the I.L.O. Constitution or even of the U.N. Charter. (But the U.N.E.S.C.O. Constitu- 
tion follows §287m in the Annotated Code). The annotations of this chapter of the 
Code do not show any judicial decisions except one under §270d (taking of testimony in 
aid of an international tribunal). U. S. v. Germany, 5 F. Supp. 97 (1933). If S. J. Res. 
117 (80th Congress, first session), note 35, above, is enacted, it wili go into the Code, 
since it formally authorized appropriations to the I.L.O. 

7 But see Re Drummond Wren, [1945] O. R. 778, [1945] 4 D.L.R. 674 (Ontario 
High Court), which shows that the Charter, without creating legal rights, may be so 
declaratory of public policy as to affect the enforcement of contracts (anti-semitic re- 
strictive covenant). 

Also note the reference to the Charter in the dissenting opinion of Judge Edgerton in 
Hurd v. Hodge, 162 F2d 233, 245 (1947) (anti-Negro restrictive covenant). 

The standards of the U.N. Charter were explicitly ignored in Sipes v. McGhee, 316 
Mich. 614, 25 N.W. 2d 638, 644 (1947), another restrictive covenant case; as to which 
the Supreme Court has granted certiorari, 67 S. Ct. 1754. 

The U.N. Charter has received notice also from some lower courts of New York in 
cases involving privileges of U.N. personnel. See Preuss, Immunity of Officers and Em- 
ployees of the United Nations for Official Acts: The Ranallo Case, 41 A.J.I.L. 555 (1947). 
Otherwise I have found no references to it in judicial opinions in the United States. 
Shepard and West, the citation hounds, are not yet on the trail of the Charter and the 
I.L.O. Constitution. On quasi-diplomatic privileges of I.L.O. personnel in other countries, 
see Hitt, IMMUNITIES AND PRIVILEGES OF INTERNATIONAL OFFICIALS: THE EXPERIENCE 
OF THE LEaGuE oF Nations (1947). 

™ Art. 37 says that “any question or dispute relating to the interpretation of” the 
Constitution or of any Convention “shall be referred to” the World Court. This, I think, 
clearly means that such questions or disputes that arise between states or within the 
I.L.O. shall go to that Court, but does not preclude national courts from deciding cases 
of Constitutional or Conventional interpretation that are not international in character. 
No contention that national courts are incompetent seems to have been made in anv 
of the cases mentioned in notes 72 and 103, above. 

*® Case (1) in note 85, above. 

R. R. Com. v. Pullman Co., 312 U. S. 496 (1941); Chicago v. Fieldcrest Dairies, 
Inc., 316 U. S. 168 (1942); A.F.L. v. Watson, 327 U. S. 582, 598 (and 605) (1946). 














544 WISCONSIN LAW REVIEW [Vol. 1947 


cover an unwritten rule for international legislative bodies like “Each 
House shall be the judge of the elections, returns, and qualifications of its 
own members”! Or again might they escape decision by holding that the 
selection of U. S. delegates is a matter exclusively of executive cognizance, 
even if contrary to standards imposed by the I.L.O. Constitution??°* Such 
judicial self-limitation would be a refusal to treat as a judicial question a 
question which by the I.L.O. itself and by the P.C.I.J. has been treated 
as judicial. Can a question be legal, that is, suitable for judicial settlement, 
on the international plane, yet be “political” on the municipal plane? If 
so, perhaps all the provisions of the I.L.O. Constitution will be eschewed 
by our courts. But if they make a sweeping disavowal of competence, they 
will be departing from precedent. While in some countries the interpreta- 
tion of treaties is looked upon as a political question, that has not been the 
view of American courts.) 


In all probability the I.L.O. Constitution and the U.N. Charter will be- 
come increasingly familiar to our courts and may in time, especially if 
amplified by a Human Rights Code, produce a new constitutional law that 
will overshadow what we now chiefly know by that name. In the same 
way the U. S. Constitution, through the Civil War Amendments and the 
judicial enlargement of their due process clause to assure observance by the 
states of many of the guarantees of the “Bill of Rights” Amendments, has 
so largely superseded the state constitutions as “palladium of our liberties” 
that neither laymen nor lawyers rely much on state constitutions for the 
safeguardianship of civil rights. The “constitutional law” of the future may 
easily be the law of world government, though as yet it has made no imprint 
on the American reports. 


So far the I.L.O. Constitution is a frame of quasi-government, now be- 





7 UJ. S. Const. Art. 1, §5. Wettengel v. Zimmerman, 249 Wis. 237, 24 NW 2d 504 
(1946), seems to lead to the conclusion that a veto on election to legislative office 
is, in political reality, now in the hands of the state administrative officers that frame 
the ballot and count the votes, for a legislative house has only the weapon of ex- 
clusion in its armory. It has no way to cope with illegalities committed by unsuccessful 
candidates or to give effective correction to any illegalities in the earlier stages of the 
election procedure. If the courts refuse to control the administrative officers, the deci- 
sion of the latter to exclude a candidate from the ballot is conclusive. 

78 UJ. S. Const. Art. II, §2, Para. 2. 

* Compare Ministére Public v. Spender, 15-16 Bulletin de Législation et de Juris- 
prudence Egyptiennes 334, Ann. Dig. of Int. Law Cases 1938-40 No. 191 (1938), fol- 
lowing French-Italian rule, with U. S. v. Rauscher, 119 U. S. 407, 7 S. Ct. 234 (1886). 
JaFFE, JupiciaL Aspects oF Foreicn ReExations 66-78 (1933). But note U.S.S.R. v. 
Nat. City Bank, 41 F. Supp. 353, 354 (1941): “While normally the judicial depart- 
ment has within its particular province the interpretation of laws, yet the interpreta- 
tion of the scope and extent of an international compact in so far as it relates to the 
rights of international sovereigns as against each other is a matter in which the exec- 
utive’s interpretation should be accepted as binding by its courts.” No authority is cited 
for this dictum, but it may indicate a tendency to extend judicial self-limitation. 
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ing fitted into the U.N. scheme and improved in efficiency to fulfill the 
Organization’s aim of social justice. That aim has been better defined by 
the Declaration of Philadelphia, but the standards set forth are still political 
aims of the Organization rather than legal rights of individuals.44° And, 
though it is part of the law of the U. S., the I.L.O. Constitution does not yet 
afford affirmative redress for violation of these standards. How far other 
provisions of that Constitution may engage the attention of American 
courts remains an enigma. But, however the courts deal with it, the Con- 
stitution has already proved that it provides a sound frame for an interna- 
tional organization strong enough to survive World War II. There is every 
reason to expect that the I.L.O. will be even stronger and more successful 
under a Constitution improved by the revision that now awaits ratification 
by the United States and the other member states! 





%° The Conference Delegation transmitted to the members of the I.L.O. the sugges- 
tion that “consideration should be given to the possibility for formulating national 
constitutional provisions concerning principles of social and economic policy in the light 
of the terms of the Declaration of Philadelphia”. First Report 4124. 

™ On the latest date for which information is available (Sept. 6), the number of 
ratifications of the 1946 Instrument of Amendment had reached 22 (36 being now 
requisite). See note 34, above. In the United States the first session of the Eightieth 
Congress adjourned without action by the House on S. J. Res. 117. See note 35, above. 

The Conventions and Resolutions adopted by the twenty-eighth session of the General 
Conference of the I.L.O. (Seattle, June, 1946) were transmitted by President Truman 
to both houses of Congress on June 23, 1947, with recommendations for favorable action 
on most of them. See note 76, above. And on June 24 he sent to the Senate the Final 
Articles Revision Convention of the twenty-ninth session (Paris, October, 1946), for 
which he asked the Senate’s consent to ratification. He described it as “essential to 
bring the language of previously adopted Conventions into conformity with . . . the 
present relationship of the I.L.O. with the U.N.” See Section IX, above. No action on 
these matters was taken before adjournment in July. 

Meeting in connection with the thirtieth session of the I.L.O. General Conference 
(Geneva, June, 1947), the Governing Body set San Francisco June 17, 1948, as place 
and opening date of the Conference’s thirty-first session. 














RESTRICTIVE STATE LABOR RELATIONS ACTS — FOREWORD 


Significant developments in recent years in state labor legislation have 
received inadequate public attention, due to the emphasis on federal action 
in this field. The operation of the Wisconsin Employment Relations Act in 
particular provides a rich field for study and appraisal of the current trend 
towards “balanced” legislation of which it is more or less the prototype. 
Mr. Killingsworth’s article is an adaptation of several chapters of his Ph.D. 
thesis on State Labor Relations Acts. As the article demonstrates, he has 
produced an excellent piece of scholarship, notably free from bias in a field 
where prejudice is all too common. 

The article does not include the bills enacted in the most recent state legis- 
lative sessions, the date of the thesis being August 1, 1946. It is to be hoped 
that the study made by Mr. Killingsworth will be later extended to cover 
those developments. 





NaTuHAN P. FEINsINGER 
Professor of Law 
University of Wisconsin 


RESTRICTIVE STATE LABOR RELATIONS ACTS 


CuHares C. KittincsworTH 


The state labor relations acts have received relatively little public atten- 
tion. Except for an occasional article on a single act and a few brief refer- 
ences in textbooks, virtually nothing has been written about them. This 
obscurity is particiarly unfortunate in these days when the labor policy 
of the federal government is undergoing a thorough re-examination. The 
actual experience of the states with the administration of varied provisions 
and with contrasting policies provides a realistic basis for evaluating pos- 
sible changes in federal labor policy. In many fields of legislation, particu- 
larly in matters affecting labor, the states have often served as testing labo- 
ratories for proposals later adopted—in revised form—by the federal gov- 
ernment. In the matter of labor relations laws, the federal government was 
first in the field; but this fact has by no means precluded fruitful state ex- 
perimentation. None of the state labor relations acts merely copies all of 
the provisions of the National Labor Relations Act.t Even those states that 
adopted the same basic policy as the federal government made some 


significant departures from the federal law. 
ba 





*49 Star. 449 (1935) 29 U.S.C. §§151-166 (1940), often called the Wagner Act. 
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The state acts fall into two distinct groups. The first group, patterned 
after the National Labor Relations Act, can be called protective laws. They 
afirm the right of workers to combine to better their conditions and to bar- 
gain through representatives of their own free choosing, and they safeguard 
this right from interference in any fashion by employers. Certain practices 
by employers are specifically forbidden. These include domination, assist- 
ance, or support of any labor organization; discrimination on the basis of 
union activities in hiring and firing; refusal to bargain with the designated 
representative of a majority of employees; and such other forms of inter- 
ference with the right of employees to self-organization as circulation of 
blacklists and the use of threats or violence. Interpretation and application 
of the law are placed in the hands of a special quasi-judicial agency, usually 
called a Labor Relations Board. These Boards are also empowered to investi- 
gate controversies concerning representation of employees, to determine the 
appropriate bargaining unit, and to certify the bargaining agent selected 
by a majority of employees. The protective laws include the first five state 
labor relations laws—passed in 1937 by Utah,” Wisconsin,? New York,* 
Pennsylvania,® and Massachusetts;® one passed in 1941 by Rhode Island;? 
and another passed in 1945 by Connecticut.® 


The second group can be called restrictive laws. They contain most of 
the provisions of the protective laws, but they also impose numerous restric- 
tions on unions and employees as well as employers. They prohibit violence 
in labor disputes, forbid strikes, picketing, and boycotting under certain 
circumstances, limit the objectives of unions, and, in some cases, regulate 
the internal affairs of unions. Some of these laws are administered by agen- 
cies somewhat similar to those functioning under the protective laws, but 
in some states their administration is left to the general law enforcement 
officers. The restrictive group includes the 1939 revisions of the Wisconsin® 
and Pennsylvania? acts, the Minnesota! and Michigan’ acts of the same 





*Utah Laws 1937, c. 55, Rev. Stat. (Supp. 1939), $§49-1-1 to 49-1-17, effective 
March 22, 1947. 

* Wis. Laws 1937, c. 51, Wis. Stat. c. 111, effective April 15, 1947. 

“N. Y. Laws 1937, c. 443, Consor. Laws (McKinney, Supp. 1939), bk. 30 “Labor 
Law,” adopted May 20, 1937; effective July 1, 1937. 

*Pa. Laws 1937, pp. 1168-1178 (No. 294), effective June 1, 1937. 

* Mass. Laws of 1937, c. 436, Laws ANN., c. 150A, approved May 29, 1937, effective 
August 28, 1937. 

*R. I. Laws 1941, c. 1066, effective July 1, 1941. 

®Conn. Laws 1945, H. 1147, effective April 10, 1945. 

* Wis. Laws 1939, c. 57, Wis. Stat. c. 111, effective May 4, 1939, repealing the 
1937 law cited in note 3 supra and substituting the Wisconsin Employment Peace Act. 

* Pa. Laws 1939, pp. 293-302 (No. 162), effective June 9, 1939, amending law 
cited in note 5 supra. 
“Minn. Laws 1939, c. 440, effective April 22, 1939. 
Mich. Laws 1939, Pub. Act 176, effective June 8, 1939, 
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year, and the Kansas** and Colorado™ acts of 1943. A number of other 
states have imposed similar restrictions on unions by passing laws aimed 
specifically at one or a few union practices, such as the closed shop. These 
laws do not constitute labor relations acts because they do not attempt to 
establish a comprehensive labor relations policy. They will not be discussed 
here. 


It has often been argued that limitations on union tactics and collective 
bargaining of the type imposed by the restrictive state acts do nothing more 
than “equalize” the protective labor policy. Careful examination of the 
intent and effect of some of those limitations shows that in fact they con- 
vert the protective policy into one basically different—a policy which, as al- 
ready suggested, may be called one of restricting organization and collective 
bargaining. This basic difference in public policy toward organization and 
collective bargaining has seldom been recognized, and its full implications 
have not been thoroughly explored. 


Too often discussions of labor relations legislation have floundered in a 
morass of conflicting “natural rights.” The right to strike has been pro- 
claimed by some to be a natural right; others have claimed the same status 
for the right to do business, the right to work, the right to decide whether 
or not to join a union, and other rights ad infinitum. Specific legislative pro- 
posals are supported or opposed on the ground that they implement or con- 
flict with some natural right. Discussion on this basis soon bogs down in 
metaphysics or dissolves in the heat of emotion. More important, such dis- 
cussion is superficial. To debate specific provisions in labor relations laws— 
like a prohibition of coercion from any source or an anti-discrimination 
clause—is to debate means, not ends. If the real conflict is over ends, the dis- 
cussion of means is futile. 


Ultimately all “rights” in a civilized society must be relative. As Justice 
Brandeis once said, “All rights are derived from the purposes of the socie- 
ty in which they exist; above all rights rises duty to the community.” The 
community must define its purposes and basic policies; the rights of the 
individual or group are derived from those purposes and policies. Not in- 
frequently in the field of industrial relations, means have been mistaken 
for ends, and means consciously chosen have led to unexpected ends. 


It is most important, therefore, to discuss existing or proposed labor 
relations measures in terms of the basic policies which they implement. The 
ultimate judgment as to the desirability of a particular measure must de- 
pend on the nature of the policy which it furthers. The primary objective 





* Kans. Laws 1943, §264, effective May 1, 1943. 
* Col. Laws 1943, §183, effective April 1, 1943. 
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of this article, therefore, is to show the relationship between means and 
ends—to interpret the detailed provisions of the restrictive labor relations 
laws in terms of the basic policies for which they are appropriate. 


Although the emphasis here is on those clauses of the state labor rela- 
tions acts that restrict unions, it should be emphasized that they also regu- 
late employer conduct. The protection which their provisions offer against 
interference by employers with the organizing and collective bargaining 
rights of their employees is almost equal to that of the protective laws. They 
generally give the employer a slightly better chance to set up a company 
union; they make it more difficult to prove that an employer is guilty of 
illegal discrimination; and some of the acts do not make collective bargain- 
ing compulsory for the employer once his employees have chosen a bar- 
gaining agent. Aside from this laxity, however, the general effect of these 
provisions is similar to that of the analogous clauses of the protective acts. 
Two of the restrictive laws provide no machinery for determining employee 
representatives. The remainder do provide such machinery, however, and 
there is no fundamental difference between their representation clauses and 
those of the protective laws. 


The distinctive feature of these laws is their regulation of unions. These 
regulations can be classified (with some overlapping) into four main 
groups: 

(1) prohibitions of violence and similar activities which were almost 
universally unlawful before the passage of the labor relations acts— 
for example, sit-down strikes, sabotage, and mass picketing; 

(2) restrictions on peaceful tactics, such as picketing and organizing 
campaigns; 

(3) limitations on union objectives, which make illegal all efforts to 
achieve a forbidden objective (such as a make-work rule); 

(4) regulations of the internal affairs of unions, such as financial mat- 
ters, election procedure, and eligibility for union office. 


The scope of the six restrictive labor relations acts varies considerably. Penn- 
sylvania, for example, does little more than outlaw violence;!° Colorado, 
on the other hand, includes in its law almost every restriction on unionism 
ever advocated. 


The following analysis of these regulations, the reader should be warned, 
is perforce complex. A summary of the restrictive provisions is encumbered 
by their diversity and scope. Moreover, the analysis cannot stop with a 





* Pennsylvania also regulates the membership requirements of unions by denying 
the protection of the act to unions which fail to live up to the prescribed standards. 
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mere comparison of the bare provisions of the various laws if it is to be 
fruitful. The provisions as written may reveal the intent and philosophy 
of the legislature, but in a field as fluid as labor law, court decisions may 
and frequently do limit or deflect the legislative intent. It is important, 
therefore, to take account of the relevant court decisions construing the 
language of these statutes and dealing with the broader issues of consti- 
tutionality. A third strand of the analysis is a consideration of the changes, 
if any, made in existing law by the labor relations act. A fourth strand 
must be the administrative decisions of the enforcement agency—Labor Re- 
lations Boards in three states—in applying the acts; and the final strand 
is the practical results of the legislative intent as thus interpreted and 
applied. 


It is a striking fact, however, that only in Wisconsin have these restric- 
tions actually been applied in any significant number of cases. From 1939 
to 1946 the Wisconsin Employment Relations Board issued thirty-odd cease 
and desist orders against unions. The Pennsylvania and Colorado laws are 
also administered by special agencies, but no cease and desist order against 
a union or employees has been issued in either state. The remaining re- 
strictive laws—those of Minnesota, Michigan and Kansas—provide for en- 
forcement by injunction or regular criminal proceedings in the courts. No 
cases of unfair labor practices have been prosecuted in either Michigan or 
Kansas, and no information is available concerning the number of cases in 


Minnesota.1® 


The reasons for the failure to utilize these laws will be discussed in a 
later section. Meantime, it is fortunate for the analysis here that the Wiscon- 
sin law contains almost all of the significant restrictions found in the other 
laws. While the interpretations of one state administrative agency are not 
necessarily binding on the agencies or the courts of other states, the Wiscon- 
sin experience in applying a restrictive labor relations act to specific situa- 


tions illustrates the implications of such legislation. 





* Several cases in which unfair labor practices by unions were alleged have been 
dismissed by the Pennsylvania Board. (Information from staff members of the Board). 
The Colorado act was not passed until 1943. Enforcement of the act was held in abey- 
ance during litigation challenging the constitutionality of the law; since the termina- 
tion of that litigation in December 1944, no cases have been filed. (Letter from Albert 
E. Zarlengo, Secretary of the Industrial Commission of Colorado, dated September 19, 
1945; letter from Feay B. Smith, successor to Mr. Zarlengo, dated May 15, 1946). The 
information concerning Michigan is from a letter from Foss O. Eldred, Deputy Attorney 
General of Michigan, dated September 27, 1945; that concerning Minnesota, from a let- 
ter written by Irving M. Frisch, Special Assistant Attorney General of Minnesota, dated 
February 11, 1946; that concerning Kansas, from a letter written by A. B. Mitchell, 
Attorney General of Kansas, dated September 8, 1945. 
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I. PRoHIBITIONS OF VIOLENCE AND SIMILAR TACTICS 


All six of the restrictive state labor relations acts forbid, as unfair labor 
practices of unions or employees, some activities which have always been 
condemned by general law. Thus, all of the laws prohibit sit-down strikes,!* 
and all of them prohibit the use of force and violence or assaults in labor 
disputes. Three of the laws'® forbid mass picketing, and four’® condemn 
obstruction of entrances, roads, and means of travel. Two states? make 
it an unfair labor practice to commit “any crime or misdemeanor in con- 
nection with any controversy as to employment relations.” Four laws”? 
forbid sabotage. Finally, one state?* forbids “interference” with the opera- 
tion or operator of a vehicle not involved in a labor dispute. 


Generally speaking, there can be no question of the constitutional power 
and obligation of the state to prevent the activities prohibited by these regu- 
lations. Few unionists would defend the use of such tactics. Moreover, as 
the United States Supreme Court declared in reviewing a contested order 
under the Wisconsin act:** 


We fai! to see how the inability to utilize mass picketing, threats, vio- 
lence and the other devices which were employed, impairs, dilutes, 
qualifies, or in any respect subtracts from any of the rights guaranteed 
and protected by the [National Labor Relations] Act. 


In other words, these regulations are entirely consistent with a policy of 
protecting and encouraging collective bargaining. When either side resorts 
to force and violence to gain its ends, private warfare has displaced bar- 
gaining. In the absence of any labor organizations, society would prevent 
private individuals from performing the acts prohibited by these clauses of 
the restrictive laws. 


Since these activities have always been forbidden, it is necessary to con- 
sider whether or not the labor relations acts under discussion make any 
change in previous law. The Michigan act apparently does not; its prohibi- 
tions are enforced by the conventional methods, and it establishes no new 
penalties. The Kansas and Minnesota acts provide no new enforcement 
procedures but do stipulate new penalties for violation. The Wisconsin, 





7 Wisconsin and Colorado also forbid slowdown strikes. The Massachusetts law of 
1937, one of the protective variety, forbids sitdown strikes. 

#8 Wiconsin, Colorado, and Kansas. 

* Wisconsin, Colorado, Kansas, and Minnesota. 

» Wisconsin and Colorado. 

* Wisconsin, Colorado, Minnesota, and Pennsylvania. 

2 Minnesota. 

* Allen Bradley Local 1111 v. Wisconsin Employment Relations Board, 315 U. S. 
740 (1942). 
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Colorado, and Pennsylvania acts add to previously existing law both a new 
enforcement procedure and new penalties. 


In all of the states where they are found, these new penalties and new 
procedures apply not only to violence and similar activities but to all other 
unfair labor practices. That point should be borne in mind while reading 
this and subsequent sections of the analysis. 


































A. Procedural Innovations 


Only the general nature of the new enforcement procedure will be indi- 
cated here. It is sufficient to say that the labor relations acts of Wisconsin, 
Pennsylvania, and Colorado are interpreted and applied by specialized 
quasi-judicial agencies. These bodies issue cease and desist orders and direct 
remedial affirmative action when, after complaint and hearing, they have 
found a violation of the law. Their orders are enforceable by the courts. 


In cases involving violation of the regulations prohibiting violence and 
similar tactics, the Wisconsin Employment Relations Board has acted as a 
kind of injunction-issuing agency. When unions have been charged only 
with the use of violence or similar conduct, the Board has not usually out- 
lawed a strike, nor has it ordered a union to cease all picketing. It has mere- 
ly issued exceedingly detailed instructions as to how picketing should be 
carried on. In one case,** for example, the Board’s order provided: 


The Union may maintain a picket line at or near the premises of the 
Complainant . . . but shall not allow more than twelve (12) persons 
to be on such picket line at any one time of day. Of such twelve (12) 
persons, not more than four (4) shall be at any one time at either of the 
three entrances into said plant. . . . All other union members and agents 
are to refrain from congregating or loitering at the plant or in the 
neighboring streets by which access is had to the plant. The pickets 
allowed by this Order may observe and may communicate to the pub- 
lic, to employes, and to prospective employes the fact that a strike is in 
progress and the facts relating to the dispute existing between the Com- 
plainant company and the union in a peaceful manner, but any such 
communication shall not be abusive, libelous, or threatening, and in 
such communication the pickets shall not obstruct an unwilling listener 
by importuning, following, or dogging his steps. They are not to ob- 
struct or in any way interfere with ingress to or egress from the plant 
of the complainant, not to obstruct or interfere with the free and unin- 
terrupted use of the streets. . . . They are not to jeer at, revile, or call 
anyone entering the plant vulgar or offensive names. Such pickets are 
to be maintained solely for th= purpose of peacefully communicating to 
the public, to employes and prospective employes the facts relating to 
the dispute as above specified, and are limited to a number sufficient, in 





* Spring City Foundry Company v. Local 573, UAW-CIO, Decision No. 126 (1940). 
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our opinion, to let a reasonable person know that such a strike is in 

progress, and communicate freely with persons willing to listen. 

In contrast to its action in allowing limited picketing in this type of case, 
in other cases in which a union was conducting a strike which the Act 
makes illegal or in which the object of a strike was illegal, the Board has 
directed the cessation of all picketing and boycotting. 


Although its orders are similar in content and ultimate effect to injunc- 
tions, the Wisconsin Board has not applied the “clean hands” doctrine of 
equity courts to employers. In at least one case in which the Board regu- 
lated picketing, the employer probably had committed unfair labor prac- 
tices which provoked the strike of which he complained.”5 Neither has the 
Board required complainants to exhaust all other remedies before coming 
to it for relief.?® 


The Norris-LaGuardia Act and similar state anti-injunction laws do not 
forbid courts to issue injunctions against violence and similar unlawful 
conduct. However, the basic policy of such legislation is to place the pri- 
mary responsibility for policing labor disputes on law enforcement officers. 
In order to obtain an injunction against unlawful behavior, a complainant 
who is proceeding under the Norris-LaGuardia Act must show, among 
other things: “That the public officers charged with the duty to protect 
the complainant’s property are unable or unwilling to furnish adequate pro- 
tection.”*7 Wisconsin, Colorado, and Pennsylvania provide in effect that 
the complainant may choose between injunction proceedings, a cease and 
desist order of the Labor Relations Board, or police action. 


B. New Penalties 


The new penalties established by the restrictive labor relations acts vary. 
Kansas merely provides for the suspension or revocation of the license of 
any union business agent who violates the act. No business agent may 
legally function in Kansas without such a license. The Wisconsin and Colo- 
rado acts exclude from the definition of “employee” anyone who has been 
found guilty of an unfair labor practice; they thereby deny the benefits and 
remedies of the act to the individual or individuals affected. Moreover, when 
a union has committed an unfair labor practice, the Labor Relations Boards 
of those two states are empowered to suspend for not more than a year the 


> . 


union’s “rights, immunities, privileges or remedies” under the act. Whether 





* Ibid. 
‘ * Pennsylvania in effect has written the “clean hands” doctrine into its labor rela- 
tions law by providing that when a defendant can prove that the complainant himself 
has committed unfair labor practices, such proof shall serve as a complete defense. 


* 47 Stat. 70 (1932), §7(e), 29 U.S.C. §107 (1940). 
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or not such suspension should be ordered in any specific case is left to the 
discretion of the Board. The Minnesota act, leaving no room for discretion, 
automatically disqualifies any violator from all benefits under the act. 
Pennsylvania limits the denial of benefits to the unfair labor practice sec- 
tion of its labor relations act by providing that if the defendant in any 
case can prove that the complaining party has committed unfair labor 
practices, such proof shall serve as a complete defense; i. ¢., if the union 
commits unfair labor practices, the employer may commit unfair labor prac- 
tices with complete impunity, and vice versa. 









































In a number of its cases involving violence and similar conduct, the Wis- 
consin Board has found specified individuals guilty of unfair labor prac- 
tices. In some instances, the unfair practices consisted of mass picketing or 
similar unlawful organized activity;** in others, the individuals offended 
by engaging in fist fights on the picket line,?® by physically interfering with 
deliveries,®° or by threatening non-union employees.*! The finding that 
these individuals were guilty of unfair labor practices and therefore were 
not “employees” in the meaning of the act had two results: it left them with- 
out any remedy under the act if the employer chose to discharge them— 
whether for strike activities, union leadership, or any other reason; and it 
made them ineligible to vote in any collective bargaining election which 
might be directed. There is no record that any of the individuals thus pen- 
alized ever sought the remedies of the law. In at least two cases, however, 
in which a number of individuals had been declared guilty of unfair labor 
practices, elections were soon held pursuant to employer or independent 
union petitions, and in both cases the previously recognized bargaining 
agent was defeated.*” 


The Board has, of course, found a number of unions (as well as individ- 
uals) guilty of unfair labor practices; but no penalty flows automatically 
from such a finding (as it does in the case of individuals), and the Board 
has been reluctant to formally decree such penalties. No union has ever 
been so penalized for violence or similar misconduct. Violations of other 





8 Allen Bradley Co. v. Allen Bradley Local 1111, UERMWA, Decision No. 4 (1939). 
Affirmed, 337 Wis. 164 (1941); 315 U. S. 740 (1942). 

* Plankinton House Co. v. Hotel & Restaurant Employees Int. Alliance, Decision No. 
42 (1940), affd. 236 Wis. 329 (1941); 315 U. S. 437 (1942). 

* Golden Guernsey Dairy Cooperative v. Milk & Ice Cream Drivers & Dairy Em- 
ployees Union, Local No. 225, IBTCSHA, Decision No. 62 (1940). Affirmed 238 Wis. 
379 (1941), cert. den., 316 U. S. 668 (1942). 

* Nicholas Imp. & M. Bohachef v. H. Christoffel & Allis Chalmers Workers Union, 
Local #248, UAW-CIO, Decision No. 245 (1941). Affirmed, 243 Wis. 332 (1942); 
cert. den., 320 U. S. 776 (1943). 

"The Plankinton House and Golden Guernsey Cases, cited in footnotes 29 and 30 
supra. 
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prohibitions of the Employment Peace Act, however, have resulted in 
penalties. In one case the Board dismissed an election petition on the ground 
that the petitioning union had conducted a strike for a purpose outlawed 
by the act.** On another occasion, the Board imposed a considerably more 
drastic penalty. A union president who had called an illegal strike was 
barred from representing the members of his union for a year, and the 
union, which had previously been certified by the Board, was forbidden to 
act as bargaining agent until it replaced the offending officer.** The Board’s 
order was upheld by the state supreme court.®® 


In connection with the penalty clause, it should be noted that the Wis- 
consin Board has not considered itself bound by the ordinary rules of agency 
in determining the liability of unions for violations by their officers or mem- 
bers. In one case,°® the Board held the union responsible for acts of intimi- 
dation committed by a few members, a steward, and a committeeman. Ap- 
parently about ten or twelve individuals out of a total membership of sev- 
eral thousand were involved in the unlawful activities. There was no evi- 
dence that the union membership had ever authorized or endorsed the 
activities. On appeal,37 the Wisconsin Supreme Court ruled that under the 
Employment Peace Act the ordinary rules of agency do not apply either 
to unions or to employers. The court quoted the ruling of the United 
States Supreme Court in the Meadowmoor case:** “Tt is true of a union as 
of an employer that it may be responsible for acts which it has not express- 
ly authorized or which might not be attributable to it on strict application 
of the rules respondeat superior.” 


Some of the penalties on individuals prescribed in the restrictive acts 
are not without precedent. Under some circumstances the protection of the 
National Labor Relations Act is denied to individuals. Employees who 
violate a no-strike agreement*® or who are guilty of seriously unlawful con- 
duct*® may legally be discharged by their employer. The federal act, how- 





*8 Morris Resnick et al. v. Amal. Meat Cutters & Butcher Workmen of North America 
et al., Decision No. 334 (1941). The union was engaged in picketing the employer’s 
premises at the time the petition was filed, and the Board argued that this would 
influence the result of the election. 

™ Wisconsin Gas & Elec. Co. v. Public Service Employees Union, Inc., Decision No. 
496 (1943). 

* Public Service Employees Union, Inc., v. Wisconsin Employment Relations Board, 
246 Wis. 190 (1944). 

Imp. and Bohachef v. Christoffel et al., cited in footnote 31, supra. 

* Christoffel v. Wisconsin Employment Relations Board, 243 Wis. 332 (1942), cert. 
den., 320 U. S. 776 (1943). 

*° Milk Wagon Drivers Union v. Meadowmoor Dairies, Inc., 312 U. S. 287 (1941). 

* National Labor Relations Board v. Sands Mfg. Co., 306 U. S. 332 (1939). 

“National Labor Relations Board v. Fansteel Metallurgical Corp., 306 U. S. 240 
(1939). 
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ever, in effect leaves it to the employer to decide whether or not that penalty 
shall be invoked; the employee is not automatically deprived of the right 
to vote in a collective bargaining election as under the Wisconsin law. 


The penalties on unions contained in the restrictive acts have no equiva- 
lent in federal legislation. The most common penalty, that of withdrawing 
from the union the protection of the act, has the effect (except in Pennsyl- 
vania) of denying the union access to the election machinery set up by 
the state. This penalty also leaves the employer free (under state law) to 
commit any and all unfair labor practices against the union. This amounts 
to a doctrine that two wrongs make a right. In addition, the effect is some- 
what one-sided. The employer loses little when his rights under such a labor 
relations law are withdrawn because he may still call upon police officers 
for protection against violence or similar unlawful activity by the union; 
but a union penalized in such a fashion is left without any legal remedies 
(under state law) for the employer’s unfair labor practices. 


It should be remembered also that in Pennsylvania and Minnesota, the 
penalties apply no matter how trivial the offense. In this respect, the Wis- 
consin and Colorado acts are more flexible; they vest discretion in their ad- 
ministrative agencies to apply penalties to unions in only the more serious 
cases. In any event, it should be obvious that the net result of such a penalty 
is to force the union to resort to strike action or to a boycott, rather than 
to peaceful statutory procedures, to gain recognition or to protect itself 
against unfair labor practices. Perhaps this is why the penalty clause has 
never been invoked against a union except in Wisconsin, and only rarely 


there. 


The penalty is much more severe when a union or individual is forbid- 
den to exercise some or all of the rights guaranteed by the labor relations 
act, instead of merely being denied the protection of the act. This more 
stringent penalty is rare. In one case, already noted, the Wisconsin Board 
decreed that a specified union was not to seek to represent its members un- 
less it ousted its president. Similarly, the Kansas Labor Relations Act in 
effect bars a union business agent who has violated the act from operating 
in the state; but this proviso has never been applied. The constitutionality 
of this type of penalty is doubtful. Florida in one instance attempted to deny 
a certified bargaining agent the right to act as such because it had violated 
a state law regulating unions. On appeal to the United States Supreme 
Court, the state statute was declared unconstitutional because its effect was 
to deny rights guaranteed by a federal law.*? 





“Hill v. Watson, 65 Sup. Ct. 911 (1945). 
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II. Restrictions oN PEAcEFUL Tactics 


The restrictions on peaceful tactics contained in the labor relations acts 
represent, in some instances, revivals of old legal doctrines which, for many 
years before the passage of the anti-injunction laws in the thirties, provided 
the basis for court decisions restricting union activities; in other instances, 
the restrictions are new to American law. It is impossible to classify the re- 
strictions which fall in this general category without some overlapping, but 
for purposes of discussion they may be considered in three main groups: 
(1) limitations on strikes and peaceful picketing; (2) limitations on boy- 
cotts; and (3) anti-coercion provisions. 


The first group includes a considerable variety of provisions: strike no- 
tice and strike vote requirements, restrictions on picketing in jurisdictional 
disputes and picketing designed to oust a certified bargaining agent, and 
prohibition of strikes in violation of an agreement. The second and third 
groups, however—the limitations on boycotts and the anti-coercion clauses— 
are probably more significant regulations of union tactics. 


A. Strikes and Peaceful Picketing 


A strike has been defined as “a dispute between an employer and his 
workers, in the course of which there is a concerted suspension of employ- 
ment.”*? In theory, it is possible to distinguish between a strike and what 
Wisconsin calls the “overt concomitants” of a strike: picketing, boycotting, 
and similar activities. In practice, however, the concerted suspension of em- 
ployment is rarely unaccompanied by the overt concomitants. Because of 
the constitutional ban on involuntary servitude, it is legally impossible to 
prevent workmen from leaving their jobs either singly or in a body although 
certain penalties, such as discharge, can be provided for the act. However, 
even though strikers cannot be prevented from leaving or be forced to re- 
turn to their jobs, all activities undertaken in furtherance of an illegal 
strike can be prohibited, and the act of calling the strike can also be made 
unlawful. When the restrictive labor relations laws prohibit certain types 
of strikes, their aim is not to prohibit certain types of strikes, their aim is 
not to prohibit the suspension of employment which is the essence of the 
strike, but instead to prohibit the organization of the strike and any con- 
comitant activities carried on to make it effective. Therefore, the strike 
limitations to be discussed here actually constitute attempted limitations on 
a great range of activities, peaceful and otherwise. 





“Lupwic TELLER, THE Law GoverNinc Lasor Disputes AND COLLECTIVE Bar- 


GAINING (1940), §78. 
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1. CONSTITUTIONAL STATUS OF PICKETING 


The most important method of carrying on the usual strike is picketing. 
Today any discussion of the questions of public policy involved in the regu- 
lation ot picketing should be prefaced by an analysis of the recent decisions 
of the United States Supreme Court regarding the constitutional status of 
picketing. In these decisions, the court has identified peaceful picketing 
under some circumstances with free speech. Such picketing has thus come 
to enjoy the protection of the Bill of Rights. This development has appre- 
ciably limited the power of the states (and, of course, the federal govern- 
ment) to regulate picketing and has, moreover, made some of the regula- 
tions already adopted virtually inoperative. It is essential, therefore, to 
examine the scope of these decisions to determine what discretion is left 
to the states in this field. 


The first suggestion that picketing might be classified as a form of free 
speech came in a dictum in the Senn case of 1937.48 It was not until 1940, 
however, in the Thornhill and Carlson* cases, that the doctrine was clear- 
ly and unmistakably stated. In the first of these cases, the court invalidated 
an Alabama statute which had been construed to prohibit all picketing. 
The majority opinion stated: 


In the circumstances of our times the dissemination of information 
concerning the facts of a labor dispute must be regarded as within that 
area of free discussion that is guaranteed by the Constitution. . . . Abridg- 
ment of the liberty of such discussion can be justified only where the 
clear danger of substantive evils arises in circumstances affording no 
opportunity to test the merits of ideas by competition for acceptance in 
the market of public opinion. 


In the Carlson case, it was a county ordinance which was invalidated, and 
the language of the court made even clearer the constitutional status of 


picketing: 
The carrying of signs and banners . . . is a natural and appropriate 
means of conveying information on matters of public concern . . . 


Publicizing the facts of a labor dispute in a peaceful way through ap- 
propriate means, whether by pamphlet, by word of mouth or by ban- 
ner, must now be regarded as within that liberty of communication 
which is secured to every person by the Fourteenth Amendment against 
abridgment by a State. 


These two cases laid the foundations of a new structure of picketing law. 
The foundations did not, however, completely reveal the contours of the 





“Senn v. Tile Layers Union, 301 U. S. 468 (1937). 
“Thornhill v. Alabama, 310 U. S. 88 (1940). 
“Carlson v. California, 310 U. S. 106 (1940). 
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new structure. In both the Thornhill and the Carlson cases, the court was 
considering blanket prohibitions of all forms of picketing. Many expres- 
sions of the court made it clear that not all picketing under all circum- 
stances enjoys the protection of the Bill of Rights. In the Carlson case, the 
court objected to the “sweeping and inexact terms” of the ordinance. Simi- 
larly, in the Thornhill case, the court pointed out that: 


The statute as . . . authoritatively construed and applied leaves no room 
for exceptions based upon either the number of persons engaged in the 
proscribed activity, the peaceful character of their demeanor, the nature 
of their dispute with an employer, or the restrained character and ac- 
curateness of the terminology used in notifying the public of the facts 
of the dispute. 
Thus the court made it clear that blanket prohibitions of picketing were 
unconstitutional; but to a considerable extent it left open the question of 
what specific types of picketing might constitutionally be prohibited. A 
number of later decisions have shed some light on this question. Much un- 
certainty remains, however. 


The subsequent decisions fall into two groups. In one group, the court 
has invalidated prohibitions of specific types of picketing; in the other, the 
court has found that such prohibitions are permitted by the Constitution. 
The former group is much larger. The doctrine of these cases does not 
readily lend itself to brief statement. Usually the rules set forth in the opin- 
ions are stated in the most carefully qualified language, and in subsequent 
cases the justices may disagree strongly with each other as to precisely what 
the previous opinion meant. Subject to these limitations, the Supreme Court 
rulings on the constitutional status of picketing may be summarized for 
the purposes of this study as follows. 


Although a blanket prohibition of picketing is unconstitutional, picket- 
ing may be regulated by requiring “reasonable numbers, quietness, truthful 
placards, open ingress and egress, suitable hours or other proper limitations, 
not destructive of the right to tell of labor difficulties.”*® However, a pro- 
hibition of peaceful picketing which is based solely upon the fact that the 
pickets are not employees of the establishment being picketed*? or that the 
establishment is operated without employees** is unconstitutional. Even 
picketing of the premises of a retailer by a union in dispute with the 
wholesaler with whom the retailer deals must be permitted if the pickets 
are following the subject matter of their dispute and surrounding circum- 





“Justice Reed, dissenting in Carpenters & Joiners Union v. Ritter’s Cafe, 315 U. S. 
722 (1942). 
“ AFL v. Swing, 312 U. S. 321 (1941). 
“ Cafeteria Employee Union v. Angelos, 320 U. S. 293 (1943). 
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stances make it “practically impossible to make known their legitimate 
grievances to the public” by any other means.*® However, if the pickets go 
outside the industry in which the dispute arises, their picketing enjoys no 
constitutional protection.®® Picketing which is enmeshed with contempo- 
raneous violence — for example, “window-smashing, bombings, burnings, 
the wrecking of trucks, shootings, and beatings”—may be forbidden on the 
ground that it would be coercive. “The momentum of fear generated by 
past violence would survive even though future picketing might be wholly 
peaceful.”5! [solated rough incidents occurring during picketing, however, 
do not abrogate its constitutional protection, nor do minor instances of 
misrepresentation or intemperate language. The objectionable activities 
themselves may be prohibited, but the right to picket may not be denied 
because of such activities.5? 


Thus, though the constitutional protection of peaceful picketing is ex- 
tensive, it is not coterminous with the protection accorded the spoken 
word.®® Peaceful picketing is “a phase of the right of free utterance,”** but 
“Picketing by an organized group is more than free speech since . . . the 
very presence of a picket line may induce action of one kind or another, 
quite irrespective of the nature of the ideas that are being disseminated.” 
It is clear, therefore, that some rules regarding time, place, manner, and 
circumstances may be applied to picketing which are not applied to other 
methods of communicating ideas. The nature of these rules will be revealed 
only by subsequent decisions of the Supreme Court. 


Two of the most important questions which remain unanswered may 
be stated briefly at this point. First, may a state constitutionally prohibit 
peaceful picketing which it finds is an integral part of a conspiracy or com- 





“Bakery & Pastry Drivers & Helpers v. Wohl, 315 U. S. 769 (1942). Originally, 
certiorari was denied, 313 U. S. 572 (1941), but later granted and the judgment sum- 
marily reversed, 313 U. S. 548 (1941). Then a petition for rehearing was granted 
and argument heard, 314 U. S. 704 (1941), which resulted in the decision discussed 
in text. 

Carpenters & Joiners Union of America, Local #213 v. Ritter’s Cafe, 315 U. S. 722 
(1942). 

5 Milk Wagon Drivers Union v. Meadowmoor Dairies, Inc., 312 U. S. 287 (1941). 
Dissenting opinions pointed out that the violence had occurred a number of years be- 
fore the contested injunction against peaceful picketing was issued, and that the union 
had vigorously disavowed such tactics; but the majority opinion made no direct refer- 
ence to these facts. 

®2 Cafeteria Employee Union v. Angelos, 320 U. S. 293 (1943). 

™ Cf. Ludwig Teller, Picketing and Free Speech, 56 Harv. L. Rev. 180-218; E. Mer- 
rick Dodd, Picketing and Free Speech; A Dissent, ibid., 513-531; Teller, A Reply, ibid., 
532-540. 

* Carpenters & Joiners Union v. Ritter’s Cafe, 315 U. S. 722 (1942). 

® Concurring opinion of Justice Douglas in Bakery & Pastry Drivers v. Wohl, 315 
U. S. 769 (1942). This seems to be the doctrine of the Ritter’s Cafe case (cited in foot- 
note 50 supra). 
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bination illegal under state law? Second, may a state prohibit peaceful 
picketing for an object which the state has declared unlawful? These ques- 
tions will be considered at greater length at the appropriate points below; 
it is sufficient here to note that the decisions just summarized give no clear 
indication of the ultimate answer of the Supreme Court to these questions. 
It is important to remember, however—as the court itself has pointed out 
repeatedly—that a state is not required to prohibit or regulate those forms 
of peaceful picketing which do not enjoy constitutional protection. Whether 
or not the state does so is a matter of policy for the state itself to decide. 


We may now turn to an analysis of the restrictions which states have 
sought to impose upon picketing and strikes and a consideration of the 
impact of these constitutional doctrines upon such restrictions. 


2. STRIKE NOTICE 


The first of these restrictions is a requirement, imposed by four states, 
that unions file notice of intent to strike. In Wisconsin, the requirement 
applies only to employees engaged in the “production, harvesting or initial 
processing . . . of any farm or dairy product” where a strike might cause 
the destruction or serious deterioration of the product. Such employees must 
file a notice of intent to strike with the Employment Relations Board at 
least ten days before the strike. The Board is required to notify the em- 
ployer immediately and to attempt to mediate the dispute. Colorado imposes 
a similar duty, not only on employees in agricultural pursuits, but on em- 
ployees in all other industries or occupations. Agricultural workers must 
give thirty days’ notice; others twenty days’ notice. 


In the Minnesota and Michigan acts, the strike notice provisions are part 
of a comprehensive scheme for the prevention of strikes. In Minnesota, a 
ten-day notice is required in most industries, but in those “affected with 
a public interest” the waiting period before the strike may be extended to 
thirty days by the governor if he elects to appoint a fact-finding commis- 
sion. In Michigan, five days’ notice is the general requirement, but thirty 
days’ notice and the appointment of a fact-finding commission are man- 
datory in the case of an industry affected with a public interest. In both of 
these states, the employer is required to maintain the status quo during 
the investigation of the fact-finding commission. The findings and recom- 
mendations of such commissions are reported to the governor but are not 
binding on the parties. Since all of these provisions represent efforts to pre- 
vent strikes by postponement and mediation rather than by outright pro- 
hibition, an analysis of their operation falls outside the scope of this article. 
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3. PICKETING IN JURISDICTIONAL DISPUTES 











































One characteristic, if unfortunate, feature of American trade unions has 
been jurisdictional disputes. The underlying causes of such disputes must 
be sought far back in the history of the labor movement. One of the basic 
concepts of the American Federation of Labor has always been that a union 
should have a definite jurisdiction, not shared by any other union. Many 
of the CIO unions also hold this view. Because of the importance of this 
concept to the labor movement, because unions guard their claimed juris- 
dictions jealously, and because it is difficult to define jurisdiction with any 
great exactitude, jurisdictional disputes have frequently resulted in strikes. 
The public generally has been impatient with such strikes. Such impatience 
explains the provisions by which two of the state labor relations acts speci- 
fically prohibit jurisdictional strikes.°* Kansas makes it unlawful to “cause 
any cessation of work or interfere with the progress of work by reason of 
any jurisdictional dispute, grievance or disagreement between or within 
labor organizations.” This clause apparently forbids picketing—peaceful or 
otherwise—, boycotts, or other tactics used to implement such a strike. 


Minnesota approaches the problem in a different manner. This state 
provides that when a jurisdictional dispute arises, the State Labor Con- 
ciliator shall certify the case to the governor. If the unions involved in the 
dispute so choose, they may—after such certification—submit the contro- 
versy to any federation or international union with which both are affiliated, 
or they may submit the dispute to an arbitration tribunal chosen by them. 
If they fail to take this course, the governor at his discretion may appoint a 
“labor referee” to determine the controversy “in accordance with the proper 
construction of the agreement or of the provisions of the charters of the 
contending organizations,” or, in the absence of such guides, in such a way 
as to promote industrial peace. After the machinery for settlement of the 
dispute has been set in motion by appointment of a referee or by submis- 
sion to a federation or arbitration tribunal, any strike, picketing, or boy- 
cotting, arising out of the dispute is unlawful. Because of the recent deci- 
sions of the United States Supreme Court, restrictions on picketing even 
in a jurisdictional dispute are of doubtful constitutionality. Boycotts and 
strikes growing out of jurisdictional disputes, however, probably may be 
prohibited. 


Union leaders are virtually unanimous in condemning jurisdictional dis- 
putes and the strikes resulting from them as one of the greatest plagues 
of the labor movement. However, when a state merely forbids strikes, 





% Besides the specific prohibitions discussed in the text, the Wisconsin and Colorado 
acts outlaw jurisdictional strikes by their definition of “labor dispute.” 
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picketing, and boycotting in a jurisdictional dispute, it is dealing with a 
symptom rather than an underlying cause. The Kansas provision must be 
criticized on this ground. The Minnesota statute is not open to the same 
criticism. Its approach is more constructive; it provides a positive substitute 
for the jurisdictional strike and encourages self-government in the labor 
movement to the maximum degree. Unions have struggled for decades to 
set up effective machinery for the adjudication of jurisdictional disputes so 
that the wasteful struggles resulting from them might be avoided. To pro- 
vide further incentives for the establishment and the use of such machinery 
and to provide potent aid in the enforcement of awards is certainly not to 
interfere with collective bargaining. However, the most important ingredi- 
ent in any formula for the settlement of jurisdictional disputes is the willing- 
ness of unions to surrender a degree of their sovereignty to the settlement 
agency. Since there has been no test of the Minnesota plan, it is not possible 
to say whether or not that essential ingredient is present there. 


4. PICKETING TO OUST A CERTIFIED BARGAINING AGENT 


Wisconsin and Colorado make it an unfair labor practice for a union to 
refuse to accept as final (after appeal, if any) the decision of the Labor 
Relations Board, an arbitration tribunal to which a case has been duly 
submitted, or a court. Thus strikes, picketing, or boycotting in furtherance 
of a cause already ruled upon by such an agency are outlawed. With one 
important exception, there is little that is new in such a provision. 


The important exception is picketing to oust a certified bargaining agent. 
In some cases, a union that has lost a Labor Board election to a rival will 
refuse to accept the result as final. Instead, it will picket the employer in 
an effort to force him to ignore the certification and to bargain with it. 
In other cases, a picketing union may never have participated in an election 
and may not seek one, but may insist that the employer scrap an existing 
agreement with a certified bargaining agent and enter into an agreement 
with the picketing union. Often in such cases the union demands a closed 
shop agreement, which means that the employer would be guilty of an 
unfair labor practice if he complied. 


The legal status of picketing under such circumstances is clouded with 
considerable doubt. Both federal and state courts are divided on the ques- 
tion. Some federal courts have held that no labor dispute is involved in such 
a situation and that an injunction against the picketing can be issued with- 
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out regard to the Norris-LaGuardia Act.5* However, the prevailing opin- 
ion appears to be that the definition of labor dispute in that act is broad 
enough to cover such a situation and that under most circumstances federal 
courts are without jurisdiction to enjoin the picketing.°* The highest New 
York court, on the other hand, has held that the state’s anti-injunction law, 
modeled after the federal act, does not limit the power of its courts to en- 
join such picketing.®® The lower courts of New York, however, in issuing 
injunctions against such picketing, have interpreted this decision to the 
effect that only false statements may be prohibited because an absolute 
ban on picketing would violate the constitutional rights of the picketing 
union’s members.®° The highest court of Massachusetts seems to take a 
different view. It has approved an injunction against all picketing aimed at 
the ousting of a certified bargaining agent and the enforcement of an illegal 
contract made shortly before an election.*! The other state courts apparent- 
ly have not ruled on the legality of such picketing since the United States 
Supreme Court handed down its decisions in the Thornhill and related 
cases. 

While it is not clear to what extent the Constitution protects peaceful 
picketing designed to displace a certified bargaining agent, there can be 
no doubt that the prohibition of such picketing is consistent with the poli- 
cy of encouraging collective bargaining. In fact, such a prohibition is a 
necessary corollary to the policy. Successful collective bargaining requires 
the maintenance of a reasonably stable relationship between an employer 
and the representative of the majority of his employees. If a union is not per- 
mitted to utilize its majority status free from the molestation of rival union 
picketing, no real collective bargaining is likely to develop. Moreover, it is 
indefensible for the state to stand aside while an employer endures picket- 
ing to enforce demands that the state will not permit him to grant.® 





™ See, for example, Oberman & Co. v. United Garment Workers (D. C. Mo.), 21 F. 
Supp. 20 (1947); Donnelly Garment Co. v. International Ladies Garment Workers 
Union (D. C. Mo.), 21 F. Supp. 807 (1937), rev’d on other grounds, 304 U. S. 243 
(1938). Cf. Union Premier Food Stores v. Retail Food Clerks, 98 F. (2d) 821 (CCA 3, 
1938). 

Grace Co. v. Williams, 96 F. (2d) 478 (CCA 8, 1938); Donnelly Garment Co. 
v. ILGWU, 99 F. (2d) 309 (CCA 8, 1938), cert. den., 305 U. S. 662 (1939); Yoerg 
Brewing Co. v. Brennan, U.S.D.C. Minn., March 10, 1945, 16 LRR 113. See also Lauf 
v. Shinner, 303 U. S. 323 (1938), and New Negro Alliance v. Sanitary Grocery Co., 
303 U. S. 552 (1938). 

Florsheim Shoe Store Co. v. Retail Shoe Salesmen’s Union, 288 N. Y. 188 (1942). 

© Florsheim Shoe Store Co. v. Retail Shoe Salesman’s Union, N. Y. Supreme Court, 
Appellate Division, April 23, 1945, 16 LRR 345; Sachs Quality Furniture, Inc., v. Hens- 
ley, etc., N. Y. Supreme Court, Appellate Division, June 1, 1945, 16 LRR 572; Gulf 
Oil Corp.-v. Int. Bro. of Teamsters, N. Y. Supreme Court, Special Term, Kings Coun- 
ty, July 18, 1945, 16 LRR 774. 

“ R. H. White Co. v. Murphy, 38 N.E. (2d) 685 (1942). 

For arguments to the contrary, see The Labor Injunction under the NLRA, 8 IJA 
Butetin 44-49 (1939). 
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Although it is clear that the protective policy requires that such picketing 
be prohibited (if the United States Supreme Court permits), it does not 
necessarily follow that it can best be prevented by making it an unfair 
labor practice subject to cease and desist orders. Minnesota passed a law 
in 1945 prohibiting strikes, boycotts, and picketing designed to upset a valid 
certification. It specifically authorizes employers to sue the picketing union 
for damages and presumably they may also seek injunctive relief.** Earlier, 
Pennsylvania amended its anti-injunction law to make it clear that injunc- 
tions could be issued under such circumstances.** These enactments illus- 
trate an alternative approach to the problem of preventing such picketing. 


5. STRIKES IN VIOLATION OF AGREEMENT 


Three states—Minnesota, Wisconsin, and Colorado—make the violation 
of a collective bargaining agreement, by either an employer or a union, an 
unfair labor practice. Virtually the only way in which a union can violate 
an agreement is by going on strike despite a no-strike pledge in the agree- 
ment; so this regulation must be classified as a limitation on strikes and 
peaceful picketing. Strikes in violation of an agreement have always been 
considered unlawful by the courts, and the employer can discharge the 
strikers and sue the union or its members for damages. 


There is some question, it is true, as to whether or not anti-injunction 
laws of the Norris-LaGuardia type permit the issuance of injunctions against 
strikes in violation of collective agreements. These acts, in addition to their 
other requirements, provide that, in order to obtain an injunction the com- 
plainant must have made “every reasonable effort to settle such dispute eith- 
er by negotiation or with the aid of any available governmental machinery 
of mediation or voluntary arbitration.”® This can be interpreted to require 
negotiations for changes in a valid and supposedly binding agreement as a 
prerequisite to injunctive relief against a strike in violation of the agree- 
ment.*® Such a requirement vitiates the basic purpose of the protective labor 
policy. Written agreements which are binding on both sides for their dura- 
tion are indispensable to the collective bargaining process.®* Therefore, not 
only is the prohibition of strikes that violate an agreement consistent with 
the encouragement of collective bargaining, it is the logical outgrowth of 
such a policy. Collective bargaining would soon fall into disrepute if unions 
were free to violate resulting agreements with complete impunity. Firing 





*® Chap. 414, Minn. Stats., approved April 19, 1945. 

“Pa. Laws 1937 p. 1168, as amended by Laws 1939 p. 303, §4(c). 

® Norris-LaGuardia Act, 47 Stat. 70 (1932), §8. 

* Teller, op. cit., §177. 

*H. J. Heinz Company v. National Labor Relations Board, 311 U. S. 514 (1941). 
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strikers or suing the union for breach of contract are likely to be ineffec- 
tive remedies.®* The prohibition of strikes in violation of agreements is thus 
a mecessary part of a legislative scheme to promote and protect collective 
bargaining.®® 


In Minnesota, Wisconsin and Colorado, however, the anti-injunction laws 
clearly permit the issuance of injunctions against such strikes. As with the 
prohibitions of violence, therefore, the only addition to existing law on this 
point made by the labor relations acts is the provision of new procedures 
and new penalties, which were discussed above. 


Only in Wisconsin have the provisions making the violation of a collec- 
tive agreement an unfair labor practice been invoked, and there much more 
frequently against employers than against unions. In most of the few pro- 
ceedings against unions, the Employment Relations Board has merely 
ordered the union to cease and desist from its promotion of the strike. In 
one case,"’ however, as noted above, the Board prescribed a drastic penalty 
by ordering a union to remove its president, who had called an illegal strike. 
Failure to obey this order was to disqualify the union as bargaining agent 
for six months. The union refused to remove its president. It fought the 
Board’s order through the courts (unsuccessfully) and then initiated a rep- 
resentation proceeding before the National Labor Relations Board in order 
to force the employer to bargain with it despite the state Board’s order. 
By the time the NLRB acted, however, it found that the disqualification 
imposed by the Wisconsin Board had expired. The inconsistency of the 
disqualification with the encouragement of collective bargaining is obvious. 


6. STRIKE VOTES 


Four states—Wisconsin, Colorado, Kansas, and Minnesota—outlaw any 
strike which has not been authorized by a majority of the employees in 
the bargaining unit affected. Kansas makes it unlawful “to participate in 
any strike, walkout, or cessation of work or continuation thereof” without 
majority authorization, but permits an individual to “terminate his employ- 
ment on his own volition.” Both the Wisconsin and Colorado acts make 
it an unfair labor practice: 

To cooperate in engaging in, promoting or inducing picketing, boy- 

cotting or any other overt concomitant of a strike unless a majority in 





® See Epwin E. Witre, THe GovERNMENT IN Lasor Disputes (1932), c. VII, for 
a discussion of the difficulties encountered in suing a union. 

Such a policy might be implemented without providing penalties for violations. 
Whether or not penalties should be imposed, and, if so, what kind are separate questions. 

™ Wisconsin Gas & Electric Co. v. Public Service Employees Unions, Inc., Decision 
No. 496 (1943). 
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a collective bargaining unit of the employees of an employer against 

whom such acts are primarily directed have voted by secret ballot to 

call a strike. 
Thus the strike itself is not illegal in the absence of a strike vote; only its 
“overt concomitants” are prohibited. A strike vote requirement was added 
to the Minnesota act by amendment in 1943. Like Kansas, Minnesota makes 
it both an unfair labor practice and an unlawful act to “cooperate in engag- 
ing in, promoting or inducing a strike” called without majority authori- 
zation. However, unlike the three other states, Minnesota provides that 
only a majority of those actually voting on the question is necessary to 
legalize the strike. More important, another provision in the Minnesota 
act by inference legalizes limited picketing even in the absence of a 
strike. This provision makes it an unfair labor practice “for more than one 
person to picket . . . a single entrance to any place of employment where no 
strike is in progress at the time” (italics mine). Thus it would 
appear that in Minnesota only activities other than such limited picketing 
are outlawed in the absence of a favorable strike vote. 


At first glance, the strike vote provision seems to be a method of enforc- 
ing democratic procedures in industrial disputes. Closer examination shows 
that it goes far beyond that. It prohibits any effort by a minority of em- 
ployees in a bargaining unit to make a strike effective by picketing or other 
overt concomitants, no matter what the nature of their grievance and re- 
gardless of whether or not the majority has designated a representative. 
Moreover, even a strike and picketing authorized by the democratic proce- 
dures prescribed in most union constitutions might be unlawful under this 
provision. If in a bargaining unit containing 1,000 employees, 600 were 
union members and two-thirds of the union members voted to strike, they 
could not legally do so. Finally, the strike vote provision indirectly outlaws 
what is known as “stranger picketing”—picketing by those who are not 
employees of the picketed establishment. Other provisions of the restrictive 
laws are specifically aimed at the prevention of such picketing, and a con- 
sideration of the controversy and prior law on the subject will be postponed 
until these other provisions have been examined. 


With regard to the strike vote provision per se, it must be noted that be- 
cause of the recent picketing decisions of the United States Supreme Court, 
it seems clear that picketing may not be forbidden for the sole reason that 
no strike has been authorized by a majority of employees in the bargaining 
unit. The strike vote clause in both the Kansas and the Colorado acts have 
been declared unconstitutional, the first by a federal court”! and the second 





™ Stapleton et al. v. Mitchell et al., U. S. Dist. Ct. (Kan.), March 5, 1945, 16 LRR 
106 
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by the state supreme court.’* Approximately the same result was reached by 
the Wisconsin Supreme Court, though by a devious route. 


In the leading Wisconsin case,"* a majority union called a strike without 
taking the required vote of all employees in the bargaining unit. During the 
strike, there were some minor outbreaks of violence. The case went to the 
Wisconsin Employment Relations Board, which inter alia ordered the 
union to cease and desist from all picketing on the ground that the strike 
was not properly authorized. When this order came before the Wisconsin 
Supreme Court for review, the union argued that it must be vacated and 
the strike vote provision declared unconstitutional because of the decision 
of the United States Supreme Court in Thornhill vy. Alabama. The Wiscon- 
sin court, however, avoided the result desired by the union. Relying on a 
clause in the Peace Act which provides that the act shall not be construed 
so as to violate freedom of speech, the court declared that the term “picket- 
ing” as used in the strike vote clause means only “non-peaceful picketing.”” 
Of course, other clauses of the Wisconsin Employment Peace Act prohibit 
non-peaceful picketing, so the effect of the court’s construction was to delete 
the prohibition of picketing from the strike vote clause. In reviewing the 
case, the United States Supreme Court refused to reverse the decision. The 
court said:*® 


What is before us . . . is not the order as an isolated, self-contained 
writing but the order with the gloss of the Supreme Court of Wiscon- 
sin upon it. And that Court has unambiguously rejected the construc- 
tion upon which the claim of the petitioners rests. That the order 
forbids only violence, and that it permits peaceful picketing by these 
petitioners, is made abundantly clear by the expressions of the Court .. . 
Despite these decisions, the Wisconsin Employment Relations Board 
continued to state as a conclusion of law in subsequent cases that peaceful 
picketing in the absence of the required strike vote constituted a violation 
of the act.”® In no such case, however, was the lack of a strike vote the sole 
reason for prohibiting picketing; so a clear-cut test of the Board’s conclusion 





78 American Federation of Labor v. Reilly, 113 Colo. 90, 155 P. (2d) 145 (1944). 

* Plankinton House Company v. Hotel and Restaurant Employees Int. Alliance, et al., 
Decision No. 42 (1940). 

“Hotel & Restaurant Employes Int. Alliance v. Wisconsin Employment Relations 
Board, 236 Wis. 329, 294 N. W. 632 (1940). The opinion is quite ambiguous, despite 
the statement of the United States Supreme Court quoted in the text, and can be vari- 
ously interpreted. The court’s comments in denying rehearing ‘ecm to support the 
interpretation stated in the text, but a circuit judge of Wisconsin held that the decision 
prohibited peaceful picketing, and he held union officers in contempt of court for such 
activities. 

® 315 U. S. 437 (1942). 

™ See, for example, Morris Resnick v. Amal. Meat Cutters & Butcher Workmen of 
North America, Local #248, et al., Decision No. 334 (1941); Wisconsin Liquor Com- 
pany v. Liquor Salesmen Bottle & Beverage Employees Union et al., Decision No. 685 
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of law was not possible. Finally, though, in one such case," the state su- 
preme court reversed, one by one, the Board’s findings of fact with regard 
to all unfair labor practices except the finding that the union had engaged 
in picketing without a strike vote. With regard to this finding, the court 
stated: 


Regardless of whether or not . . . picketing and the other peaceful 
activities in which defendants engaged, in the absence of any strike 
by Lakeside’s employees, constituted an unfair labor practice . . . be- 
cause they had not been directed by a majority vote of a collective bar- 
gaining unit of Lakeside’s employees, there cannot be sustained any 
order of the State Board in which it purports to prohibit the exercise 
of the right of free speech in the manner and under the circumstances 
stated above. 


In a subsequent case, the Board found that a union had committed unfair 
labor practices by going on strike without the required strike vote and in 
violation of a contract; it ordered the union to cease and desist from violat- 
ing the contract but did not prohibit picketing in the absence of a strike 
vote, as had been its previous practice."® 


Still, however, it cannot be said that the strike vote provision has been 
entirely nullified. Although the Wisconsin Board cannot prohibit picket- 
ing solely because of the absence of a strike vote, it believes that it can find 
the strikers and the union guilty of an unfair labor practice and deny them 
the protection of the act. More important, it should be noted that neither 
the Wisconsin courts nor the United States Supreme Court has held that 
it is unconstitutional to make the legality of a boycott or similar “overt 
concomitants of a strike” (other than picketing) dependent upon a prior 
strike vote. Relying on this fact, the Wisconsin Board has developed the 
doctrine that any picketing—no matter how peaceful—which is an integral 
part of an illegal boycott can be prohibited. One of the usual aims of picket- 
ing is to induce a boycott. Therefore, if the Board’s doctrine is upheld, the 
strike vote clause will continue to provide the basis for the prohibition of 
peaceful picketing in many cases despite the recent developments in the 





(1944). In one case, the Board found as a conclusion of law that the employees had 
“cooperated in engaging in, promoting and inducing picketing without a majority of a 
collective bargaining unit having voted by secret ballot to hold a strike”; but the com- 
plaint was . ismissed. Apparently the reason for this dismissal was that the strike began 
as a spontaneous demonstration by unorganized employees against extremely low wages. 
_ After the strike began, the employees affiliated with a union. Appleton Chair Corp. 
v. United Brotherhood of Carpenters & Joiners of America, Local 1748, Decision No. 171 
(1941). The Wisconsin Supreme Court upheld the Board’s dismissal of the complaint: 
239 Wis. 337, 1 N. W. (2d) 188 (1941). 


™ Wisconsin Employment Relations Board v. Bridge, Structural & Ornamental Iron 
Workers, Local 471, 241 Wis. 286, 6 N. W. (2d) 339 (1942). 


™ Federal Malleable Company v. Local 264, UAW-CIO, Decision No. 717 (1945). 
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law of picketing. The potential impact of this doctrine will be more appar- 
ent after an examination of the other limitations which the state labor rela- 


tions acts place upon boycotts. 


B. Boycotts 


Three state labor relations acts contain limitations on boycotts, either 
primary or secondary or both. Kansas outlaws any refusal to handle or work 
on materials because they are not produced or delivered by union members. 
Wisconsin prohibits all boycotts in the absence of a strike vote, as discussed 
above; it also declares that it is an unfair labor practice to 


hinder or prevent, by threats, intimidation, force coercion or sabotage, 
the obtaining, use or disposition of materials, equipment or services; 
or to combine or conspire to hinder or prevent, by any means whatso- 
ever, the obtaining, use or disposition of materials, equipment or 
SCrVICES .. + 


A proviso is added which protects sympathetic strikes in support of em- 
ployees in similar occupations working for other employers in the same 
craft. Colorado has the same anti-boycott clause, but makes its prohibitions 
more sweeping by omitting the sympathetic strike proviso. 


Wisconsin also forbids secondary boycotts, defined to include a combi- 
nation or conspiracy to injure one with whom no “labor dispute” exists in 
order to bring him against his will into a plan to coerce or inflict damage 
upon another. The proscribed means of carrying on such a secondary boy- 
cott include picketing, withholding patronage or labor, or refusing to 
handle or work on particular materials. The law defines a labor dispute as 
“any controversy between an employer and the majority of his employees 
in a collective bargaining unit concerning the right or process or details of 
collective bargaining or the designation of representatives” (emphasis add- 
ed). Thus Wisconsin’s narrow definition of “labor dispute” and its broad 
definition of “secondary boycott” standing together outlaw even sympathetic 
strikes under many circumstances. The Colorado definition of a secondary 
boycott is identical with that of Wisconsin, and the definition of labor dis- 
pute is apparently the same.’® Kansas outlaws some forms of secondary 
boycott by making it unlawful to “picket beyond the area of the industry 





® The Colorado law is ambiguous, contradictory, and repetitive in a number of 
respects. “Labor dispute” is defined in one place as “any controversy between an em- 
ployer and such of his employees as are: organized in a collective bargaining unit, con- 
cerning the rights or process or details of collective bargaining.” In another place, 
however, the law provides that: “No controversy between an employer and his em- 
ployees shall constitute a labor dispute until after a bargaining unit . . . is created .. .” 
The term, “collective bargaining unit”, is used to indicate both a labor organization 
designated by a majority, and a group of employees appropriate for collective bargaining. 
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within which a labor dispute arises.”®° Minnesota prohibits secondary boy- 
cotts against producers of agricultural products. 


Let us examine first the limitations on primary boycotts. It is difficult, 
particularly for a layman, to grasp the full potentialities of these prohibi- 
tions merely by reading the statutes. That language is so general that it is 
open to a great variety of interpretations. The Wisconsin and Colorado acts 
provide that workers may not “combine or conspire to hinder or prevent, 
by any means whatsoever, the obtaining, use or disposition of materials, 
equipment or services” (except, in Wisconsin, when engaged in a sympa- 
thetic strike, narrowly defined). Once again, we must turn to Wisconsin 
to discover the concrete meaning this language has assumed in specific cases. 


In one Wisconsin case, a union had a contract with a national distributor 
which provided that the distributor would not supply any of its materials 
to any retailer with whom the union had a dispute. The Employment Rela- 
tions Board ruled that the union violated the act merely by notifying the 
distributor of a dispute between the union and a Wisconsin retailer.54 Even 
in a situation where no such agreement existed, a union’s request (unac- 
companied by any threats) that a retailer cease dealing with a wholesaler 
whom the union was picketing has also been held a violation.®? 


Even peaceful picketing has been held to fall within the prohibition of 
the Wisconsin law in cases where other unions, customers, or potential 
employers refused to deal with the establishment because of the picketing. 
In one such case,** the Retail Clerks’ Union had established a picket line 
around a non-union store. The Retail Clerks notified other unions of the 
picket line, and they in turn took steps to insure that their members would 
not enter the picketed establishment. Deliveries to and from the store 
were thereby cut off, and sales declined sharply. The Employment Rela- 
tions Board made a specific finding that the picketing was completely free 
from violence. It declared, however, that the picketing was an integral part 
of an illegal conspiracy to boycott the store and could therefore be pro- 
hibited. 


Such a prohibition of picketing immediately raises the question of consti- 
tutionality. Is the enforcement of such a cease and desist order consistent 
with the recent picketing decisions of the United States Supreme Court? 





® This phrase is derived from the United States Supreme Court decision in Carpen- 
ters & Joiners Union v. Ritter’s Cafe, 315 U. S. 722, discussed supra. 


® Wisconsin Liquor Company v. Liquor Salesmen Bottle & Beverage Employees Union 
et al., Decision No. 685 (1944). 


® Morris Resnick v. Amal. Meat Cutters etc., Decision No. 334 (1941). 
* Fridle et al. v. Retail Clerks Union, Decision No. 195 (1941). 
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The Wisconsin Supreme Court has held that it is. In one case,** it is true, 
it rejected the Employment Relations Board’s theory that peaceful picketing 
closely related to an illegal boycott can be prohibited; in this case, the 
union was the certified bargaining agent.®° However, in the Retail Clerk’s 
case discussed above, which was decided later, the court upheld the Board. 
It explained its decision as follows:** 


The board had authority to determine from the evidence and the legiti- 
mate inferences which the evidence warranted whether the picket line 
in question was established solely for the purpose of advertising or 
whether it was established as a signal to set in motion a secondary boy- 
cott. .. . That there was in the beginning a combination, conspiracy or 
understanding between appellants and other labor organizations . . . 
to injure both the employer and employees, to coerce both through 
financial loss by setting in motion a concerted boycott of the Sears, 
Roebuck Company store, is amply sustained by the evidence. The argu- 
ment that it was the actions of other persons and other organizations 
not parties to the instant proceeding, and not acting in concert with the 
appellants, which resulted in the loss of patronage to the employer, is 
beside the point. 


This doctrine is reminiscent of the United States Supreme Court decision 
in the Bucks Stove and Range case,** in which the following was said: 


In the case of an unlawful conspiracy, the agreement to act in concert 





“ Wisconsin Employment Relations Board v. Bridge, Structural & Ornamental Iron 
Workers, Local 471, 241 Wis. 286, 6 N. W. (2d) 339 (1942), reversing Lakeside Bridge 
& Steel Company v. Int. Bro. of Bridge, Structural & Ornamental Iron Workers, Local 
471, et al., Decision No. 147 (1940). 

The Wisconsin anti-injunction law, as amended in 1939 Wis. Strats. (1945) 
§§103.51-103.63, provides in effect that it shall be legal for a union involved in a 
“labor dispute” to cease or refuse to perform any work, to cease to patronize any per- 
sons, or to agree with others to do so; and courts are forbidden to enjoin such acts. 
“Labor dispute” is defined as a controversy between an employer and the majority of 
his employees in a collective bargaining unit. Section 16 of the Colorado Employment 
Peace Act similarly limits the issuance of injunctions. These provisions might be inter- 
preted to legalize picketing and boycotting by a majority union, plus appeals to other 
unions to do likewise; but it should be noted that cease and desist orders against such 
activities are not prohibited, and in fact seem to be specifically authorized by the labor 
relations acts. 

® Retail Clerks’ Union, Local #1403 v. Wisconsin Employment Relations Board, 
242 Wis. 21 6 N.W. (2d) 698 (1942). The court also upheld the Board’s finding that the 
object of the combination was unlawful, i. ¢., to coerce the employer to interfere with 
his employees’ right not to join the union, and to coerce the employees as well. The 
court appears to have relied heavily upon this finding. However, in the Lakeside case 
(see footnote 84 supra) the court declared in effect that even if a union’s objects were 
unlawful, it could not be prohibited from peacefully picketing under the circumstances 
presented in that case. The different conclusion in the Retail Clerks case must result 
either from the fact that the union there was not the certified bargaining agent or from 
the fact that the Board presented clearer evidence of a combination or conspiracy than 
in the Lakeside case. 


* Compers v. Bucks Stove & Range Company, 221 U. S. 418 (1911). 



























































STATE LABOR RELATIONS ACTS 





July] 


when the signal is published gives the words “Unfair,” “We Don’t 

Patronize,” or similar expressions, a force not inhering in the words 

themselves, and therefore exceeding any possible right of speech which 

a single individual might have. Under such circumstances they become 

what have been called “verbal acts,” and as much subject to injunction 

as the use of any other force whereby property is unlawfully damaged. 
No later decision has specifically overruled the Bucks Stove case. In the 
Thornhill case,®* it is true, the 1940 Supreme Court said that while free 
speech in the form of picketing might interfere with business relationships, 
it could not be prohibited for that reason. A federal district court declared 
unconstitutional the Kansas prohibition of a boycott of non-union mate- 
rials, basing its decision in part on the Thornhill case.8® Nevertheless, suf- 
ficient uncertainty still surrounds the free speech doctrines of the Supreme 
Court to render fruitless speculation concerning the constitutionality of the 
Wisconsin, Colorado, and Kansas restrictions. 


Little comment is necessary on the prohibition of secondary boycotts, 
except to point out that the Wisconsin and Colorado acts so define secondary 
boycotts as to include many boycotts usually considered primary.®° For 
example, the reader may have noted that in the passage from the Retail 
Clerks case quoted above, the Wisconsin Supreme Court referred to the 
boycott involved there as a secondary boycott. In addition, the definitions of 
the Wisconsin and Colorado laws are designed to aid in the suppression of 
stranger picketing and minority union picketing. This policy will be dis- 
cussed later in this chapter. The prohibition of secondary boycotts (vari- 
ously defined) has long been the policy of most state courts. The theory 
underlying this policy is that antagonists should not be allowed to inflict 
damage upon those who are strangers to their dispute. In applying this 
doctrine, the courts have generally looked to legal relationships rather than 
economic relationships in considering whether or not a particular establish- 
ment or individual was a stranger to a dispute and thus entitled to immu- 
nity. The recent decision of the United States Supreme Court in the Wohl 
case*! may presage a trend in the opposite direction. 


The policy represented by the anti-boycott clauses of the Wisconsin and 
Colorado acts is fundamentally different from that of the federal govern- 
ment since 1932. For many years the federal anti-trust laws were inter- 
preted to forbid a great many union activities which interfered with inter- 





® Thornhill v. Alabama, 310 U. S. 88 (1940). 
® Stapleton et al. v. Mitchell et al., U. S. Dist. Ct. (Kansas), March 5, 1945. 16 LRR 
06 


* For a discussion of the usual distinction between primary and secondary boycotts, 
see TELLER, Lasor Disputes AND COLLECTIVE BARGAINING, §§141-145. 
™ Bakery & Pastry Drivers v. Wohl, 315 U. S. 769 (1942), discussed supra. 
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state commerce.*? Gradually, court decisions made it apparent that “many 
labor union activities do substantially interrupt the course of trade and .. . 
these activities . . . include substantially all, if not all, of the normal peaceful 
activities of labor unions.”®? These interpretations resulted in a crescendo 
of agitation which culminated in 1932 in the passage of the Norris-LaGuar- 
dia Act. The resulting federal policy, the United States Supreme Court has 
declared in a series of recent decisions, is to exempt from the prohibitions 
of the anti-trust laws all labor activities undertaken by unions to further 
the interests of their own members.®* Only when such activities aid and 
abet business men to maintain a monopoly or to restrain competition do 
they constitute a violation of the anti-trust laws.®° Thus, so long as unions 
act in their self-interest and do not incidentally assist employers to violate 
the anti-trust laws, the present federal policy is one of non-intervention 
regardless of the “wisdom or unwisdom, the rightness or wrongness, the 


selfishness or unselfishness of the end of which the particular union activi- 


ties are the means.” 


This policy is an important part of the overall federal program of en- 
couraging and strengthening collective bargaining. It is a commonplace 
that much of the bargaining power of individual unions depends upon their 
ability to call other unions to their aid. Under most circumstances, if a union 
of relatively unskilled service employees, for example, simply withheld their 
services without bringing any other pressure upon the employer, there 
would be little bargaining because of the ease of replacing such employees. 
By picketing, however, such a group of employees can exert great pressure 
upon an employer because other unions will normally respect the picket 
line. So, when unions not in the same occupation or craft are forbidden 
to combine for a common purpose, their bargaining power is greatly weak- 
ened, if not destroyed. To be sure, the coercive power of such a combination 
is very great and may be irresistible in the case of an individual employer. 
The result may well be a new inequality of bargaining power, with the 





* See Epwarp BERMAN, LABOR AND THE SHERMAN Act (1930); A. T. Mason, 
OrcaNnizep Lasor AND THE Law (1925), chaps. 7 and 8; Loewe v. Lawler, 208 U. S. 
274 (1907), 235 U. S. 522 (1914); Duplex Co. v. Deering, 254 U. S. 443 (1920); 
Bedford Cut Stone Co. v. Journeyman Stone Cutters Assn., 274 U. S. 37 (1926). 

* Allen Bradley Company v. Local No. 3, International Brotherhood of Electrical 
Workers, 323 U. S. 707 (1945). 

™ Apex Hosiery Company v. Leader, 310 U. S. 469 (1940); United States v. Hutche- 
son, 312 U. S. 219 (1941); United States v. Bldg. & Construction Trades Council, 313 
U. S. 539 (1941); United States v. Brotherhood of Carpenters and Joiners, 313 U. S. 
539 (1941); United States v. International Hod Carriers & Common Laborers’ District 
Council, 313 U. S. 539 (1941). 

* Allen Bradley Company v. Local No. 3 (cited in footnote 93 supra); see also United 
States v. Brims, 272 U. S. 549 (1926), and Local 167 v. United States, 291 U. S. 
293 (1934). 

* United States v. Hutcheson, 312 U. S. 219 (1941). 
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employer rather than the union in the role of the weaker party. Proponents 
of the protective policy argue, however, that the ultimate outcome of such 
a development is the organization of employers on an industry-wide basis 
for bargaining with unions. Such has been the course of events in some 
other countries and in some industries in this country. 


The Wisconsin and Colorado anti-boycott clauses embody a policy almost 
diametrically different from that of the federal government. They forbid, 
under most circumstances, any union activities which interfere with the 
operation of a business regardless of the “wisdom or unwisdom, the right- 
ness or wrongness, the selfishness or unselfishness” of the union’s ends. 
Seldom are labor unions to be permitted to interfere with the operation of a 
business by any means except the withholding of services by employees of 
the business. 


One of the chief arguments usually advanced in support of such a sweep- 
ing restriction is that it prevents many common union abuses. It is unques- 
tionably true that the power resulting from the ability to call upon a vast 
combination for aid has been abused by unions in some cases. Such power 
has been used, for example, to erect and maintain trade barriers which re- 
serve a given market for local labor and local employers and enrich both 
at the expense of the consumer.** Unions have also used this power to 
block technological improvements for an indefinite period. Many such 
abuses are, no doubt, outlawed by the Wisconsin and Colorado anti-boycott 
clauses. Obviously, however, they do much more than that. They apply to 
all struggles between employers and unions; and by putting uppermost the 
old common-law right of an employer to do business without interference, 
they tip the balance of bargaining power in his favor. It was to remedy 
such long-standing inequality that the protective labor relations acts were 
passed. Here is one of the clearest instances of conflict between the restric- 
tive policy and the protective policy. 


It is not inconsistent with the principle of encouraging collective bargain- 
ing to protect the public interest by legislation narrowly drawn to eradicate 
abuses. Whether or not chief reliance should be placed upon such legislation 
rather than self-regulation of the unions and industries involved is a sepa- 
rate and important question of policy which need not be discussed here.®* 





* An excellent example of such an arrangement is described and declared unlawful 
under the federal anti-trust act in the Allen Bradley case (see footnote 93 supra). 

For a discussion of some concrete legislative proposals, see Corwin D. Edwards, 
Public Policy Toward Restraints of Trade by Labor Unions: an Economic Appraisal, 
XXXII, Am. Econ. Rev. (Supp., March 1942) 432-448; Edwin E. Witte, A Critique 
Ss Arnold’s Proposed Anti-Labor Amendments to the Anti-Trust Laws, ibid., pp. 

-459, 
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If, however, a course of regulation is to be pursued, conflict with the protec- 
tive principle can be avoided by prohibiting specific anti-social objectives 
instead of outlawing an important union weapon. The extremely broad 
Wisconsin and Colorado provisions enfeeble collective bargaining by mak- 
ing it extremely difficult, if not impossible, for many unions to achieve 
their legitimate objectives. 


C. Anti-Coercion Clauses 


The remaining restriction on peaceful tactics is a kind of by-product— 
but an important one—of the prohibitions of violent tactics. In most of the 
restrictive labor relations acts, the language by which violence is condemned 
is so broad that it can be construed to prohibit many peaceful activities. 
This is particularly true of the anti-coercion clauses. The best example is the 
Wisconsin clause, which makes it an unfair labor practice for a union or 


an individual: 


To coerce or intimidate an employee in the enjoyment of his legal rights, 
including those guaranteed [in the Act], or to intimidate his family, 
picket his domicile, or injure the person or property of such employee 
or his family. 
In another clause which is closely related to the one just quoted, Wisconsin 
also makes it an unfair labor practice: 


To coerce, intimidate or induce any employer to interfere with any of 
his employes in the enjoyment of their legal rights, including those 
guaranteed [in the Act], or to engage in any practice with regard to 
his emplayes which would constitute an unfair labor practice if under- 
taken by him on his own initiative. 
Colorado has clauses which are identical with those of Wisconsin. Kansas 
and Michigan do not specifically forbid coercion of an employer to interfere 
with the rights of employees, but use virtually the same language as Wis- 
consin in prohibiting direct interference with or coercion of employees. 
Pennsylvania considerably limits its analogous clause by prohibiting only 
intimidation, restraint, or coercion accomplished by means of the use of 
force or violence or threats thereof, and similarly limits a clause prohibiting 
coercion of the employer to force him to accede to demands. Minnesota 
forbids coercion of an employee by “unlawful interference with his person,” 
threatened or actual. The Pennsylvania and Minnesota clauses probably can- 
not be reasonably interpreted to forbid non-violent activities; but the ap- 
plicability of the clauses of the other states is not similarly limited. 


One of the basic rights guaranteed to employees by the restrictive labor 
relations acts, it will be remembered, is the “right to refrain from any or 
all” union activities. As has been pointed out many times, “coercion” is 











July] STATE LABOR RELATIONS ACTS 





a word of vague contours. It includes beating and shooting; but it can also 
be interpreted to include words of disapproval, social ostracism, economic 
pressure, persistent solicitation, or even silence. “Intimidation” is similarly 
vague in meaning. Two Wisconsin cases illustrate the possible implications 
of the terms “coercion” and “intimidation.” The first of these, the Retail 
Clerks case,®® has been described above. After considering the union’s ac- 
tivities, the Wisconsin Supreme Court remarked: 


It is generally held that coercion or intimidation is not necessarily 
limited to threats of violence to person or property. A man may be 
coerced into doing or refraining from doing by fear of the loss of his 
business or wages as well as by the dread of physical violence or force. 


The court concluded that the peaceful picketing and resultant boycott in- 
volved in this case constituted an attempt to coerce the employees as well 
as the employer and could therefore be forbidden under the Employment 
Peace Act. 


In another case, Christoffel vy. Wisconsin Employment Relations Board 1° 
the state supreme court approved an order of the Board which prohibited, 
among other things, what was called “continuous solicitation” of employees 
to join a union. This provision was particularly attacked by the defendant 
union; the court remarked in reply that: “Attempts by peaceful persuasion 
to solicit membership in the union or assist the union in its collective bar- 
gaining or other lawful activities are not banned,” but it held that persistent 
solicitation overstepped the bounds of peaceful persuasion. The same deci- 
sion implies that when a number of union members gather at a plant exit 
and stare disdainfully at a non-union man as he leaves, their conduct 
amounts to coercion and intimidation. 


In the Retail Clerks case, an outside union which had no members in 
the establishment was attempting to induce the employees to join the union 
by use of economic pressure; in the Christoffel case, a majority union was 
attempting to bring a few dissidents into the fold by use of social pressure. 
According to the Wisconsin Supreme Court, both types of pressure are 
inconsistent with the guarantee that employees shall enjoy the right to re- 
frain from joining a union. 


These rulings demonstrate the possibility of conflict between a policy of 
protecting the freedom of the individual to join a union (or not to do so) 
and the policy of encouraging collective bargaining. Under the former poli- 
cy, literally interpreted, the individual must be a completely autonomous, 








* Retail Clerks’ Union, Local #1403 v. Wisconsin Employment Relations Board, 242 
Wis. 21, 6 N.W. (2d) 698 (1942). 
7 243 Wis. 332, 10 N.W. (2d) 197 (1942), cert. den., 320 U. S. 776 (1943). 
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self-determining unit; he may be persuaded, but no pressure of any kind 
can be used to influence his decision with regard to unionism. The closed 
shop, or any other form of compulsory union membership, is inconsistent 
with this policy. So are organizational picketing and other activities de- 
signed to cause economic loss to individual employees if they do not be- 
come union members. Even strongly-expressed disapproval of the non- 
union man by union members may constitute a violation of the ban on 


pressure. 


On the other hand, the use of such pressures is not at all inconsistent with 
the policy of encouraging collective bargaining. Such pressures are well- 
nigh universal in our society. Certainly most advertisers and salesmen are 
guilty of “continuous solicitation” as defined by the Wisconsin Supreme 
Court. Without some degree of social pressure, community chest campaigns 
and war bond drives might never succeed. The fear of economic loss 
through the action of others, as much as the hope of profit, influences the 
economic behavior of individuals. If unions are forbidden to use such com- 
mon forms of pressure, they may be unable to overcome the inertia or the 
hostility of the average unorganized worker toward unionism. Few would 
contend that unions should be permitted to use pressure which amounts to 
force or violence or threats thereof. Going beyond that limitation, a policy 
of protecting the right of the individual to refuse to join a union by seek- 
ing to insulate him from all social and economic pressure runs counter to 
the policy of encouraging the development of collective bargaining. 


III. Restrictions ON OBJECTIVES 
A. Union Security Devices 


1. ALL-UNION SHOP 


The most important limitation on union objectives in the state labor 
relations acts is their restriction of the use of various union security de- 
vices, including the closed or union shop, maintenance of membership, work 
permits, and the checkoff. In recent years union security has become a pri- 
mary issue in collective bargaining. According to the Bureau of Labor 
Statistics, in January 1946 about 6,300,000 workers were covered by closed 
or union shop agreements, and about 3,900,000 more were covered by main- 
tenance of membership clauses. In some industries, such as building con- 
struction, trucking, and printing and publishing, the closed shop is almost 
universal in collective bargaining agreements, and in all manufacturing in- 
dustries together, 74 per cent of the workers were covered by agreements 
including closed or union shop or maintenance of membership clauses. 
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About 5,300,000 workers were covered by agreements providing some form 
of checkoff.11 


As was pointed out in the preceding chapter, even the protective labor 
relations acts place some limits on union security clauses. They permit such 
agreements only when the union involved represents a majority of em- 
ployees and has not been assisted in any way by the employer. This limita- 
tion is designed primarily to prevent employer abuse of such agreements. 
Wisconsin, Colorado, and Pennsylvania, however, impose additional re- 
strictions aimed primarily at unions. Two of these restrictions constitute 
indirect regulation of the contracting union’s internal affairs. These two 
restrictions, which will be discussed below, are the provision found in all 
three laws that the union enjoying an all-union contract must, with rare ex- 
ceptions,'°? admit to membership all employees of the employer at the time 
of the agreement; and Pennsylvania’s prohibition of membership require- 
ments based on race, creed, color, or political beliefs.1°* Of a somewhat dif- 
ferent nature is the requirement, found in Wisconsin and Colorado, that 
the all-union agreement be approved in a secret referendum by more than 
a simple majority of the employees covered by it. In Wisconsin, two-thirds 
of the employees must approve such an agreement;! in Colorado, a three- 
fourths majority is necessary. The requirements of these two states are an 
important limitation on the ability of unions to achieve the objective of 
union security. 


The so-called closed shop proviso in the majority of the restrictive acts 
is also less inclusive and flexible than that of the protective acts. The 
protective acts permit an employer to agree with a labor organization “to 
require, as a condition of employment, membership therein . . .” The Wis- 
consin, Colorado, Kansas, and Michigan acts permit only “all-union con- 
tracts.” The proviso of the protective acts has been authoritatively inter- 
preted to permit maintenance of membership contracts, preferential hiring 
contracts, and other forms of union security less extensive than the closed 





1" Extent of Collective Bargaining and Union Recognition in 1945, LXII MonTHLY 
Lasor Review 567-572 (1946). 


Pennsylvania excepts employees previously hired in violation of an agreement; Wis- 
consin and Colorado forbid only “unreasonable” refusals to accept employees into 
membership. 

* The Pennsylvania act was amended in 1943 (§344, approved May 27, 1943) to ex- 
clude from the definition of “labor organization” any union excluding persons from 
membership because of political affiliation. 


™ From 1939 to 1945, the Wisconsin act required a three-fourths majority; but in 
the latter year the act was amended. Now only a two-thirds majority is required pro- 
vided that the two-thirds voting also constitutes a majority of the employees in the bar- 
gaining unit. Act approved July 25, 1945 (16 LRR 759). 
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shop or union shop.1°° The Wisconsin Employment Relations Board, when 
first confronted with the question, held that a maintenance of membership 
contract was a form of “all-union contract” and therefore was legal under 
the state act if it had been approved by the necessary majority of the em, 
ployees covered. The Wisconsin Supreme Court, however, overruled the 
Board. The court said that an “all-union contract” is one which requires 
every employee in the bargaining unit to belong to the union; the mainte- 
nance of membership contract does not require union membership of all 
employees; therefore it is not the same as the all-union contract. It is, in- 
stead, a form of discrimination with regard to union membership which 
the Wisconsin act does not permit.1°* The courts of Colorado, Kansas, and 
Michigan have not had occasion to construe the closed shop provisos in the 
laws of those states; but since the wording in all three acts is identical with 
that of Wisconsin, they may be interpreted as the Wisconsin statute was 
by the state supreme court. To the date of writing, no change had been 
made in this provision of the Colorado, Kansas, and Michigan acts. 


As a result of the supreme court decision, the Wisconsin legislature in 
1945 passed an amendment to the Employment Peace Act redefining the 
term, “all-union agreement,” to mean one whereby all or any of the em- 
ployees in the bargaining unit are required to be members of a labor 
organization.1% At the same time, the law was changed so that the approval 
of only two-thirds, rather than three-fourths, of the employees in the bar- 
gaining unit is necessary to make such an agreement legal. The rather 
anomalous result is that a maintenance of membership agreement must be 
approved by two-thirds of the employees voting in a secret ballot even 
though such an agreement does not require any employee to join the union 
and (in virtually all cases) gives each union member an opportunity to de- 
termine for himself whether or not he wishes to assume the obligation of 
maintaining his membership. 


These state limitations on the union shop and other forms of union 
security were made virtually inoperative during the war by the rulings of 
the National War Labor Board and the Regional Boards. In a number of 
cases, the National War Labor Board directed Wisconsin employers to 
enter into maintenance of membership contracts with unions. Some of 
these orders were challenged on the ground that they required the employer 
to violate the Wisconsin Employment Peace Act. In the leading case on 





*® See the opinion of Lloyd K. Garrison, then general counsel of the National War 
Labor Board, which quotes and enlarges upon an opinion of the general counsel of the 
National Labor Relations Board to that effect. 133 LRR 406. 

#* United Automobile Workers v. Wisconsin Employment Relations Board, 245 Wis. 
417, 14 N.W. (2d) 872 (1944). 

™ Act approved July 25, 1945. 16 LRR 759. 
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this point, the War Labor Board declared that its powers, derived not only 
from the War Labor Disputes Act but also from the war powers of the 
President, superseded state regulations inconsistent with the policies estab- 
lished by the Board. On this ground, it concluded that it was not obliged 
to make its directives establishing the maintenance of membership clause 
subject to the requirements of state law.1°* Similar decisions were rendered 
in Colorado and Florida cases.1°° An opinion upholding this position was 
issued by the Board’s general counsel.1?° 


In another case arising in Wisconsin, a Regional War Labor Board stated 
a doctrine which was even more far-reaching. In the case in point, involving 
the Rhinelander Paper Company, a union and employer had voluntarily 
negotiated and signed a union shop contract without the referendum re- 
quired by Wisconsin law. Subsequently an employee was discharged be- 
cause of failure to maintain his membership in good standing in the union. 
The employee secured an order from the Wisconsin Employment Relations 
Board directing his reinstatement and the abrogation of the union shop 
clause of the contract. A Wisconsin circuit court issued a decree enforc- 
ing the order of the Employment Relations Board. 


The dispute in connection with which this case arose was certified for 
determination to the National War Labor Board and referred by it to its 
Chicago Regional Board. The union took the position that the employer 
had breached his union shop agreement and that he should be directed to 
live up to it. The company’s defense was that the Wisconsin Court’s order 
prevented it from observing the contract. The Regional Board ordered the 
employer to continue and to enforce the union shop clause. The Board 
declared that because the federal government has paramount authority in 
labor relations in wartime, the state orders could not deprive the War Labor 
Board of authority to decide the dispute in accordance with Board policies. 
Since one of those policies was that a voluntarily negotiated union shop 
clause would not be weakened by the Board, the employer was directed to 
continue the clause in question." Subsequently, the Wisconsin Supreme 
Court agreed with the view of the War Labor Board and decreed suspen- 
sion of the state order “for the duration of the war or until such time as the 
order of the National War Labor Board ceases to be effective.”11? 





78 J. Greenebaum Tanning Company, Case No. 879, August 28, 1943, 13 LRR 5. 

7 Colorado: U. S. Vanadium Corporation, Case No. 111-1021-D, January 24, 1944 
13 LRR 654. Florida: St. Joe Paper Co., Case No. 111-9090-D, May 14, 1945, 16 LRR 
761; Radio Station WFTL, Case No. 111-9032-D, July 5, 1945, 16 LRR 762. The latter 
case involved Florida’s “right to work” constitutional amendment. 

%° Opinion dated August 18, 1944; text printed 15 LRR 269. 
“1 Rhinelander Paper Company, Case No. 111-5030-HO, August 4, 1944, 15 LRR 205. 
™2 International Brotherhood of Papermakers v. Wisconsin Employment Relations 
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The Rhinelander Paper doctrine meant virtually complete nullification 
of state restrictions on union security clauses while the War Labor Board 
retained jurisdiction over practically all of industry. As a consequence of 
this doctrine, a union and employer could agree upon any security clause 
(so long as it was consistent with the National Labor Relations Act, which 
the WLB had to observe) without regard to the requirements of state 
law. Then, if the state law was invoked, the union could go to the WLB 
and secure enforcement of the contract. 


The War Labor Board policies on this point were of overshadowing 
importance during the war. Moreover, they demonstrate the dominant au- 
thority which the federal government can exercise in this field. With the 
termination of the WLB, however, and in the absence of any overriding 
federal policy, the Wisconsin and Colorado referendum provisions and the 
other state limitations on union security clauses again have full force and 
effect. It is therefore necessary to assess the significance of these regulations. 


The prohibition of maintenance of membership clauses when the union 
shop or closed shop is permitted under certain circumstances is likely to 
prove unwise. The maintenance of membership clause was adopted by the 
War Labor Board as a compromise between the vigorous demands of 
unions for the union shop and the equally vigorous demands of employers 
for the open shop.'!® Like most compromises, it is not particularly satisfac- 
tory to either group, but is more palatable than complete surrender to 
the demands of the other party. Maintenance of membership clauses are 
now included in agreements covering nearly 4,000,000 workers.1"* It seems 
likely that many employers and unions will wish to retain this war-born 
device now that the war is over. They may find that it is the most accept- 
able compromise between two strongly-held positions. In Colorado, Kansas, 
and Michigan, it is not unlikely that this compromise will be declared 
illegal under state law; in these states it may be a case of all or nothing, 
with the possible result prolongation of conflict over the union security 


issue. 


As for the referendum provisions, the pre-war Wisconsin experience is 
illuminating. When the Wisconsin Employment Peace Act was first passed 
in 1939, its limitations on union shop contracts were generally ignored. In 
the first two years after the Act was passed, the Employment Relations 
Board was called upon to conduct only fifty-five referendums although it 





Board, 245 Wis. 541, 15 N.W. (2d) 806 (1944). Presumably the state Board’s order 
was to be reinstated as soon as the War Labor Board’s authority terminated. 

"8 See L. G. Reynolds and C. C. Killingsworth, The Union Security Issue, CCXXIV 
Annats 32-39 (1942). 
“4 Extent of Collective Bargaining and Union Recognition in 1945, loc. cit. 
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was common knowledge that hundreds of all-union contracts had been 
executed in the state without benefit of referendum. Indeed, an officer of 
the State Federation of Labor declared in a public legislative hearing in 1941 
that this was the case. The Board can abrogate such contracts only upon 
complaint; when no complaints are made, the Board’s procedure does not 
permit it to take action even if its members know that the law is being 
violated. This anomalous situation was partly responsible for several bitter 
strikes in Wisconsin. When hundreds of employers openly violated the 
law with impunity, unions often felt that the employer who insisted on 
living up to the law was unfair. This was particularly true where a union 
and an employer had previously worked under a closed shop agreement 
and the employer refused to renew it without a referendum.* 


Late in 1940, the Board was given its first opportunity to abrogate an 
illegal all-union contract. The complainant was a worker who had been 
discharged under the contract. The Board directed the employer to cease 
and desist from observing the illegal portion of the contract and to rein- 
state the worker with back pay for all the time lost. The contracting union 
was ordered to reimburse the employer for half of the back pay.1!® In 
several subsequent cases, similar orders were issued.’17 The Wisconsin 
Supreme Court upheld the Board’s order with respect to employers, but 
ruled that the act gave the Board no authority to require unions to pay half 
of the back pay in such cases.""® The net result of these decisions was a con- 
siderable increase in the number of referenda held by the Board to legalize 
all-union agreements."!® Still, however, there are large numbers of such 
agreements in Wisconsin which violate the state law. 


Thus, in practice the Wisconsin referendum requirement has proved to 
be extremely difficult to enforce. Only a handful of the multitude of illegal 
contracts have been nullified. The chief effects of the law seem to have 
been to make unions somewhat more cautious in disciplining members who 





™5 This was the issue in, for example, the Milwaukee Hotels case and the Golden 
Guernsey case, cited suprz, footnotes 29 and 30. 

"®Richard Planer v. Laundry & Dry Cleaning Drivers, Decision No. 127 (1940). 
Planer had been expelled from his union for refusal to participate in a boycott against 
the Golden Guernsey Dairy, which had refused to renew a closed shop contract with 
another local of the Teamsters Union. 

“TE. g., Maurice Kent v. Federal Labor Union, Decision No. 143 (1940); Arthur 
Rowe v. Quality Dairy, Decision No. 172 (1941); Upholsterers and Mattress Makers 
Union v. E. Weiner Company, Decision No. 483 (1943). 

“8 United Automobile Workers (CIO) v. Wisconsin Employment Relations Board, 
245 Wis. 417, 14 N.W. (2d) 872 (1944). 

™° In the fiscal year 1939-40, the Board received 21 referendum petitions; in 1940-41, 
111; in 1941-42, 80; in 1942-43, 34; and in 1943-44, 75. The Board has held that a 
successful referendum legalizes all-union agreements for succeeding years or until it 
appears that there has been a significant change in circumstances. 
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work under such contracts and to stiffen the resistance of some employers 
to demands for all-union contracts. Conceivably, this weakness might be 
remedied by more effective enforcement procedure. For example, the law 
might require unions and employers to file copies of all agreements with 
the state Board and empower the Board to act on its own initiative to 
abrogate those agreements which do not conform to the requirements of the 
law. Even then, however, oral agreements could be made, and they could 
be discovered only if it became necessary to discharge an employee for fail- 
ure to secure or maintain membership in the union. Moreover, in some 
industries—building construction, for example—it is virtually impossible as 
a practical matter to apply the referendum provision. 


Defendants in a number of cases have attacked the referendum provision 
on the ground that it is inconsistent with the provisions of the National La- 
bor Relations Act and therefore must fall. Unions have argued that an 
NLRB certification of a bargaining representative precludes the Wisconsin 
Board from applying the referendum provision. 


They maintain that the certification gives the NLRB permanent jurisdic- 
tion over the relations between the employer and union, that the National 
Act guarantees the right to make all-union contracts under certain circum- 
stances, and that in such cases the state of Wisconsin cannot enforce require- 
ments inconsistent with those of the National Act. The reply of the Wiscon- 
sin Board to these claims is that the National Labor Relations Act actually 
narrowed previously existing law concerning the closed shop and that 
Congress did not intend to debar more stringent state regulations on the 
same point. The National Act, according to the Wisconsin Board, does not 
confer any right to make such a contract, but merely permits its execution 
under certain circumstances.!*° The evidence appears to support the Board’s 
view on this point. 


Although the Wisconsin limitation on all-union contracts is not pre- 
cluded by the letter of the National Labor Relations Act, such a limitation 
is consistent with the spirit of encouraging collective bargaining which per- 
vades the federal law. It is true that the National Act puts limits upon such 
contracts, but these limits are designed merely to prevent abuses which 
interfere with legitimate collective bargaining. The Wisconsin limitation, 
on the other hand, considerably restricts the possible area of agreement 
between an employer and a majority union on the issue of union security 
and thereby impedes collective bargaining. Moreover, the widespread flout- 
ing of the law in Wisconsin has made unions doubt the good faith of those 





7° The Wisconsin Board’s theory is set forth at length in Harold Hoffman v. Four- 
Wheel Drive Auto Company, Decision No. 506 (1943). 
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employers who insist upon observing it. It is not necessary here to recite all 
of the arguments for and against the closed shop and related union security 
devices; it is sufficient to say that all involve some degree of interference 
with the freedom of the individual to decide whether he wishes to become 
or remain a union member. The question is whether or not the government 
should permit private arrangements which interfere to some degree with 
that individual freedom—whether the advantages of union strength and 
stability justify such interference where an employer and a bargaining 
agent can agree upon it. The answer to that question must always be a 
subjective one. It must be remembered, however, that it is inconsistent with 
encouragement of collective bargaining to narrow the range of the bargain 
to such an extent that agreement becomes excessively difficult.1?4 


2. CHECKOFF 


In recent years the checkoff device has been used with increasing fre- 
quency to simplify the administration of union security contracts. In Janu- 
ary 1946 about 40 per cent of all workers under collective agreements were 
covered by checkoff arrangements of some type. About half of the check- 
off clauses provided for an automatic or general checkoff, and the other 
half provided for a voluntary checkoff, i. ¢., one affecting only those indi- 
vidual employees who voluntarily and in writing authorize such deduc- 


tions.122 


Three states—Wisconsin, Colorado, and Pennsylvania—have outlawed 
the automatic or general checkoff and permit only the voluntary checkoff. 
The Wisconsin provision, which is typical, makes it an unfair labor prac- 
tice for an employer: 


To deduct labor organization dues or assessments from an employee’s 
earnings, unless the employer has been presented with an individual 
order therefor, signed by the employee personally, and terminable at 
the end of any year of its life by the employee giving at least thirty 
days written notice of such termination. 
In addition to individual authorizations, Pennsylvania requires a majority 
vote of the bargaining unit to legalize any form of the checkoff. 


These provisions ran afoul of the National War Labor Board policies 
in the same way that the limitations on all-union contracts did. The WiLB 





78 Colorado excludes from the definition of a “labor dispute” the refusal of an em- 
ployer to grant a closed shop contract. This was intended to outlaw strikes to obtain 
the closed shop (even when approved by the necessary three-fourths majority), but in 
view of United States Supreme Court decisions, it is unlikely that peaceful picketing 
may constitutionally be prohibited in such a fashion. 

18 Extent of Collective Bargaining and Union Recognition in 1945, loc. cit. 
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ordered the automatic checkoff in a large proportion of cases and held that 
its powers to direct such clauses were not subject to the limitations of state 
laws. Moreover, in one Colorado case the WLB ordered an employer to con- 
tinue an automatic checkoff clause which had been voluntarily negotiated in 
violation of the Colorado law.'** Thus these state limitations on the check- 
off could not be enforced so long as the conflicting WLB policies remained 
effective. Moreover, the practical difficulties of enforcing such limitations 
on the checkoff are at least as great as those encountered in the enforcement 
of the restrictions on the all-union contract. Despite the wide use of the 
automatic checkoff in Pennsylvania, particularly in the coal mines, the 
Pennsylvania Labor Relations Board has taken action against such illegal 
clauses in only a few cases.1*4 In neither Wisconsin nor Colorado has there 
been a single case involving such a clause. 


The chief merit of the automatic checkoff is that it greatly simplifies the 
administration of a union security clause. The experience of the War Labor 
Board showed that without such a dues-collection device it is frequently 
necessary to set up cumbersome machinery to deal with delinquents, and 
sometimes discharges are necessary. The chief argument against this form 
of checkoff is that unidn officers should be made to work for the dues they 
get. If dues payments roll in automatically, it is contended, the officers may 
become lax and unresponsive to the membership. While the necessity for 
collecting dues from every man under his jurisdiction each month may 
keep a shop steward on his toes, it is doubtful if that necessity greatly influ- 
ences the behavior of higher union officers, particularly under a union 
security clause which requires the discharge of dues delinquents. Regular 
elections probably provide a more effective means of membership control. 


The issue of personal freedom is sometimes raised in discussions of the 
automatic checkoff, but it is much less important than in the case of the 
closed shop. The union member is obligated to pay dues, and whether he 
pays the money to the union directly or by means of a payroll deduction is 
relatively unimportant—except to the occasional individual who objects 
on principle to payroll deductions as a method of meeting obligations. Once 
again, it is necessary to weigh two sets of considerations; not all of the 
arguments are on one side. The ultimate question is whether or not the 
state should restrict the area of collective bargaining by ruling out of col- 
lective agreements the frequently-used check-off clause. The prohibition 





4% Southern Colorado Power Company and International Brotherhood of Electrical 
Workers, Case No. 111-6598-D, August 23, 1944 (15 LRR 35). 

#* Such action is always directed against the employer, of course, and not the union. 
The employer is ordered to cease and desist from the unfair labor practice of 
off dues without proper authorization. 
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of the automatic checkoff is of course a less serious interference with col- 
lective bargaining than the limitation on all-union contracts because the 
device itself is less important. While the all-union contract or some variant 
is usually regarded as an essential security measure, the automatic checkoft 
is little more than a matter of convenience to unions. 


B. Make-Work Rules and Policies 


The Colorado act contains several clauses aimed at make-work rules and 
policies of unions. The first of these is a provision that no controversy aris- 
ing from the refusal of an employer to join a union or to cease work in 
his own business shall constitute a labor dispute for the purposes of the 
act. This means that all strikes or picketing arising out of such a con- 
troversy may be enjoined. Colorado also declares it an unfair labor practice 
for a union to require the hiring of “stand-in” employees or employees not 
necessary for the work of the employer, or to require pay for Work not 
done. The constitutionality of at least the first restriction is doubtful. The 
Senn case,!*> the Wohl case,!*° and the Cafeteria Employees case!’ all in- 
volved the picketing of self-employed persons in order to force them either 
to cease work in their own businesses or to join the union and adhere to its 
standards; in all three cases, the United States Supreme Court held that 
such picketing was constitutionally protected. However, in none of these 
cases was the prohibition of picketing based upon a finding that its objec- 
tive was unlawful. As will be pointed out below, it is possible that such 
a finding would have provided an adequate constitutional basis for the 
prohibition. 


The requirement that employers either refrain from working or join 
the union and be governed by its standards is enforced by a number of 
unions, particularly in occupations in which it is easy for a journeyman 
to set up in business for himself—for example, the building trades and the 
service trades. This union policy is particularly repugnant to American 
ideas of individualism and seems to some people to be an indefensible de- 
nial of the right to work. On the other hand, the state court in the Senn 
case found that the union’s rule against working employers was “adopted 
by the defendants out of the necessities of employment within the industry 
and for the protection of themselves as workers and craftsmen in the indus- 
try.” The union had argued that in tile-setting, as in many other occupa- 
tions, working employers frequently undermine union standards and take 
work away from journeymen by working long hours for low wages. Here 





1% Senn v. Tile Layers Protective Union, 301 U. S. 468 (1937). 
1° Bakery & Pastry Drivers v. Wohl, 315 U. S. 769 (1942). 
17 Cafeteria Employees Union v. Angelos and Same v. Tsakires, 320 U. S. 293 (1943). 
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is another conflict between union policy and traditional American ideology, 
between group interests and individual interests. What Colorado seeks to 
do is to prevent any attempt by a union to achieve the group objective by 
one traditional method of collective bargaining, 7. ¢., an appeal to other 
workmen and to the general public for support. Once again, the policy is 
that of subordinating the interests of the group to those of the individual. 


The other make-work rules condemned by Colorado are for the most part 
methods of coping with technological and other employment, although at 
times they may be imposed as a means of exploiting a union’s monopoly 
position. Colorado supplants collective bargaining by forbidding the in- 
clusion of such rules in the labor agreement. The implication is that make- 
work rules are always contrary to the public interest—so much so that they 
must be removed from the bargaining area. Many labor economists dissent 
from such a proposition. Make-work rules are usually wasteful, but their 
actual cost is generally overestimated. One careful study concludes that a 
union often must pay for such concessions by accepting lower wage scales 
than it could otherwise obtain.!** It can also be argued that, in adopting 
such rules to cushion the impact of technological changes, unions are not 
increasing the human costs of such changes but are merely distributing the 
costs more equitably than they would otherwise be distributed. Legislative 
prohibition of make-work rules is opposed even by many who condemn 
these rules. They prefer to see the objectionable rules eliminated by col- 
lective bargaining. 


Whatever the merits of such arguments may be, legislation narrowly 
drawn to make impossible the creation of tight little monopolies for which 
there is no economic justification would not seriously interfere with collec- 
tive bargaining. Legislative draftsmen, however, have not yet produced a 
clause so precisely worded that it accomplishes just that and no more. The 
Colorado clause, for example, is so drawn that many union demands not 
growing out of a make-work policy would nevertheless fall within its 
scope. Thus a union which demanded a minimum hourly guarantee as 
part of a piece-work arrangement might conceivably be held to have vio- 
lated the provision outlawing demands for payment for work not done. 
It is not inconsistent with encouragement of collective bargaining to out- 
law some terms of the labor agreement which are clearly contrary to the 
public interest; but a provision as broad as that of Colorado is a serious 


threat to collective bargaining. 





%®SuMNER H. SLICHTER, UNION PoLiciEs aND INDUSTRIAL MANAGEMENT (1941), 
chapter VI. 
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C. Minority Bargaining 

The final restriction on union objectives to be discussed is ostensibly a 
restriction on employers. Wisconsin makes it an.unfair labor practice for 
any employer to bargain collectively with the representatives of less than 
a majority or none of his employees in a collective bargaining unit. At first 
glance, this might appear to be a measure to protect the status of a ma- 
jority union. Where there is a majority union that is the effect of the clause. 
But the restriction is not confined to situations where a majority of em- 
ployees have already designated a bargaining agent. It is not unusual for a 
minority union to be recognized—in the absence of any majority union— 
as bargaining agent for its members only. Except where an employer 
extends such recognition to one minority union and not to another, there 
is nothing in such a practice which is inconsistent with the policy of en- 
couraging collective bargaining. Moreover, it can hardly be argued that 
such recognition adversely affects the interests of non-union employees. 


Since, then, there is nothing in minority bargaining per se that is repug- 
nant to either the protective or the restrictive policy, the chief purpose of 
this Wisconsin provision apparently is to place another limitation on the 
organizing techniques and collective bargaining tactics of minority and out- 
side unions. It is an unfair labor practice to attempt to “coerce, intimidate 
or induce” an employer to engage in any practice which the act forbids. 
Therefore a minority or outside union which seeks by any means to gait? 
bargaining rights in a plant is guilty of an unfair labor practice. 


This is but another strand which Wisconsin adds to the web of proscrip- 
tions that some of the restrictive acts weave about the organizing efforts of 
a minority or outside union. Two strands already noted are the strike-vote 
requirement and the restrictive definition of “labor dispute.” In addition, 
some of these acts make it an unfair labor practice to coerce or induce the 
employer to interfere with the right of his employees to refrain from col- 
lective bargaining. It is also an unfair labor practice to coerce the employee 
himself, even by means of the economic pressure induced by peaceful 
picketing. 

When, as in Wisconsin, the ban on minority bargaining is added to these 
prohibitions, it becomes fairly obvious that a union could not possibly 
picket a plant in which it was not the designated bargaining agent without 
breaking the law. This is true even if the strike vote requirement is an un- 
constitutional restraint on picketing and the restrictive definition of “labor 
dispute” ineffectual. In every case the Labor Relations Board could con- 
clude that the objective of such picketing was unlawful—i. e., either: (1) 
coercion of the employer to interfere with his employees; (2) coercion of 
the employer to induce him to engage in bargaining with a minority or out- 
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side union; or (3) direct coercion of the employees themselves. Since mo- 
tives must be determined by inference, there would be few cases in which 
the courts could feel free to upset the Board’s finding. As already noted; 
the Wisconsin Employment Relations Board in applying this group of 
clauses has held in a number of cases that even peaceful picketing can be 
prohibited if its objective is not countenanced by state law. Wisconsin courts 
have generally upheld this conclusion. 


The Wisconsin Board has relied on a traditional common law rule 
in reaching its conclusion. This rule is that concerted action, such as picket- 
ing, may be directed only to a lawful end; if the objective is unlawful, then 
all means utilized to achieve the objective are themselves unlawful. More- 
over, when a lawful object and an unlawful one are both sought by con- 
certed action (such as a strike or boycott), the action is completely unlaw- 
ful so long as the unlawful object is among those sought. The Wisconsin 
Supreme Court has taken the position in several cases!*® that the recent 
federal decisions extending the protection of the Bill of Rights to peaceful 
picketing have not altered this rule. Not even the free speech guarantee 
protects peaceful picketing when the objective of the picketing is unlawful, 
according to the Wisconsin court. It claims support for this position in un- 
specified decisions of the United States Supreme Court. 


There has been no explicit statement on this point by the federal tribu- 
nal, however, and the implications of its decisions are conflicting. Possibly 
the clearest indication of its attitude is found in its refusal to review the 
decision of the Wisconsin Supreme Court in the Golden Guernsey case.1*° 
There the state court had approved an order prohibiting all picketing, 
peaceful or otherwise, designed to force the employer to renew a closed 
shop contract in violation of the Employment Peace Act. The basis of the 
prohibition was the finding that the union’s objective was unlawful. There 
is also language in the WoAl case! which seems to suggest that the United 
States. Supreme Court might approve blanket injunctions against picketing 
issued by state courts if those courts base their decision on a finding that 





*” Milk and Ice Cream Drivers and Dairy Employees Union, Local #225 v. Wis- 

consin Employment Relations Board, 238 Wis. 379, 299 N.W. 31 (1941), cert. den., 316 
U. S. 668 (1942); Christoffel v. Wisconsin Employment Relations Board, 243 Wis. 332, 
10 N.W. 197 (1943), cert. den., 320 U. S. 776 (1943); Retail Clerks’ Union, Local 
—— v. Wisconsin Employment Relations Board, 242 Wis. 21, 10 N.W. (2d) 698 
(1942). 
*” Milk and Ice Cream Drivers and Dairy Employees Union, Local #225 v. Wiscon- 
sin Employment Relations Board, 238 Wis. 379, 299 N.W. 31 (1941); cert. den., 316 
U. S. 668 (1942). 

™ Bakery & Pastry Drivers Union v. Wohl, 315 U. S. 769 (1942). 
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the pickets’ objective was unlawful rather than the finding that no “labor 
dispute”—as defined by state law—was involved.1%? 


On the other hand, there is other language in the WoAl decision which 
appears to contradict this implication. The court examined the facts of the 
dispute out of which the picketing arose and commented that it could 
perceive “no substantive evils of such magnitude” as to justify the prohibi- 
tion of peaceful picketing. The court also said that the grievances of the 
pickets were “legitimate.” Such observations might indicate the court’s 
intention to make an independent examination of the justifiability of any 
state regulations which result in a ban on peaceful picketing. A further 
indication of such an intention can be read into the following statement 
of the court in the Swing case:1*° 


A state cannot exclude workingmen from peacefully exercising the 
right of free communication by drawing the circle of economic competi- 
tion between employers and workers so small as to contain only an 
employer and those directly employed by him. The interdependence 
of economic interest of all engaged in the same industry has become a 
commonplace. 
A major result of the minority bargaining and anti-coercion clauses is 
precisely what the Supreme Court condemned in the Swing case: namely, 
to draw “the circle of economic competition . . . so small as to contain 
only an employer and those directly employed by him.” On the present 
state of the record, however, it is not possible to say with certainty that 
the states may not accomplish by indirection what the Supreme Court has 
already condemned when the issue was squarely presented. 


It is at this point that we see most clearly the conflict between protection 
of the individual’s right to organize or not to organize for collective bar- 
gaining, and encouragement of collective bargaining. Obviously, for rea- 
sons already pointed out, the prohibition of picketing or the use of economic 
pressure by outside or minority unions is necessary to insure freedom of 
employees not to organize. On the other hand, such a prohibition is incon- 
sistent with the encouragement of collective bargaining As the Supreme 
Court has recognized, “The interdependence of economic interest of all 
engaged in the same industry has become a commonplace.” The history 
of labor relations is full of cases in which systems of collective bargaining 





82° The New York decision had been handed down without opinion, but in a subse- 
quent case (Opera on Tour v. Weber, 285 N. Y. 348, 34 N.E. (2d) 349.(1941)), the 
state court referred to the Wohl decision and stated that it had held that an unlawful 
labor objective was involved there. The United States Supreme Court did not indicate 
that this holding was irrelevant; instead, it chose not to regard it as binding on the 
ground that it “lacks the deliberateness and formality of a certification.” 
™* AFL v. Swing, 312 U. S. 321 (1941). 
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succumbed to the competition of non-union establishments in the industry. 
If wages are lower and working conditions substandard in non-union firms, 
the employer who deals with the union may be placed at a ruinous disad- 
vantage. It is axiomatic, therefore, that the wages, hours, and other condi- 
tions of work prevailing in non-union plants in their industry are of vital 
concern to union members. Collective bargaining may yield no advantages 
unless all of the competitiors are brought within the scope of the bargain. 


Under many circumstances the cheapest and quickest method of bring- 
ing a non-union establishment into the fold is to establish a picket line 
around it. Before passing judgment on such an organizing technique, it is 
well to analyze the nature of the picketing. It is generally a simultaneous 
appeal to four parties. Customers are, in effect, asked to trade elsewhere. 
Other unionists, especially deliverymen, are urged not to have any dealings 
with the establishment. The employees are urged to join the union. The 
employer is urged to grant the union’s demands. In addition, if the plant 
is partially organized before the picketing begins, the strike call often creates 
a band-wagon rush to join the union. Each type of appeal is generally 
accompanied by pressure. The customer may fear the scowls or verbal 
appeals of the pickets. Other unionists may fear disciplinary action by their 
own union if they cross the picket line. Both employees and employer may 
fear financial loss as a result of decreased patronage. The employee may 
fear that if most of his fellow-workers join the union and he does not, he 
will be ostracized and might even lose his job. Thus under almost all 
circumstances picketing is an inseparable combination of persuasion and 
pressure. 


Sometimes, as a result of such picketing, the employer signs a “back 
door agreement” which includes a closed shop clause. His employees then 
must join the picketing union and be governed by an agreement that they 
had no voice in formulating. Such an outcome, it can be argued, is the 
logical result of the legalization of such picketing. The 1937 Wisconsin 
Labor Relations Act, accepting this view, permitted an employer to make 
a closed shop agreement with a union which did not represent any of his 
employees. Such a provision may promote the growth of unions, but it 
permits the employer to play favorites when rival unions are competing 
for the right to represent his employees. In some such cases unions, in re- 
turn for recognition and a closed shop, have made back door agreements 
which sacrificed the interests of employees.1** This result can hardly be 
regarded as consistent with the objectives of the policy of encouraging col- 





1% For examples, see H. R. Northrup, The Tobacco Workers International Union, LVI, 
Q. J. Econ. 606-626 (1942). 
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lective bargaining. Moreover, employees thus blanketed into a union may 
be, as someone has put it, “organized but not unionized.” 


To avoid these results, all of the protective labor relations acts (except 
for the early Wisconsin law) forbid the employer to make a closed shop 
agreement with any union unless it has already been chosen as bargaining 
agent by the majority of his employees. However, as was related in the pre- 
ceding chapter, five of the state acts permit the employer to encourage 
his employees to join a bona fide union if it is the only one seeking to 
organize them. Moreover, unlike the Wisconsin Employment Peace Act of 
1939, none of the protective acts contain anything to prevent an employer 
from agreeing to wages, hours, and other conditions of work demanded 
by a union which represents a minority or none of his employees. These are 
possible ways out for the employer under the protective acts; and an agree- 
ment of the latter type would permit the picketing union to achieve its 
major objective of equalizing labor costs so as to protect the organized por- 
tion of its industry. Seldom, however, does such a limited victory satisfy 
a union. It is likely to feel that no group of workers should enjoy the 
benefits of unionism without helping to meet its costs. Therefore organi- 
zational picketing is usually directed chiefly at the non-union employees 
and only incidentally at the employer. 


Is the application of this blend of persuasion and pressure a legitimate 
method of organizing workers into a union? It is clearly inconsistent with 
the view that workers should be completely autonomous, self-determining 
units in matters pertaining to unionism. The restrictive acts apparently pro- 
ceed on the theory that any pressure which influences a worker’s decision 
to join a union is undesirable and that organizational picketing must there- 
fore be prohibited. An additional reason for prohibiting such picketing is 
the view that the employer’s right to a free market should be protected 
against the application of such pressure. Obviously, however, the existence 
of a large body of unorganized workers in an industry may well exert a 
strong downward pressure on the wages and working standards of union 
members. 


As has already been pointed out, there is no logical basis for condemn- 
ing pressure per se (provided, of course, that it falls short of physical in- 
timidation). The prohibition of pressure by. peaceful picketing can be 
justified only if the objective of the picketing is inconsistent with public 
policy. Therefore, it is necessary to choose between, on the one hand, the 
policy of protecting the individual’s right to be free of pressure to join a 
union and the employer’s right to an unrestricted market, and, on the 
other hand, the policy of encouraging collective bargaining. The two poli- 
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cies are inconsistent with each other. The measures necessary to implement 
one tend to defeat the other. 


IV. REGULATION OF THE INTERNAL AFFAIRS OF UNIONS 


A large number of the foregoing limitations on union tactics and ob- 
jectives have long been common in American law. On the other hand, 
most of the regulations of union government imposed by the restrictive 
labor relations laws are new. They fall into four main groups: (1) the re- 
quirement of registration, licensing, incorporation, and reports to the state; 
(2) regulation of financial administration; (3) regulation of elections; and 


(4) regulation of membership policies. 
A. Registration, Reports, Licensing, and Incorporation 


Kansas requires every labor organization operating in the state to file 
a copy of its constitution and by-laws with the Secretary of State. Amend- 
ments must also be filed. Every union with twenty-five or more members 
must also file a comprehensive annual report with the Secretary of State. 
The report must show, among other things, the names and salaries of the 
officers of the organization; the date of their election; the initiation fees, 
dues, assessments, and other charges against members; and the union’s 
income, expenditures, assets, and liabilities. Business agents are required 
to obtain a license. The statute defines the term “business agent” quite 
broadly and provides that no license may be issued to a non-citizen. How- 
ever, the Attorney-General of Kansas has stated his intention to apply the 
statute only to full-time business agents. He apparently intends to waive the 
citizenship requirement in view of the United States Supreme Court deci- 
sion invalidating a restrictive Florida licensing requirement.’*° The Kansas 
statute further provides that the license of a business agent may be re- 
voked for any violation of the labor relations act; the Attorney-General also 
intends to construe this “liberally” in favor of labor organizations. No ef- 
fort will be made to enforce the Kansas act until the courts have passed 


on its constitutionality.1%¢ 


The Kansas registration and reporting requirements impose something 
of a clerical burden on small organizations. Moreover, many unions object 
to making their affairs as public as the statute requires; most other organi- 
zations and business firms do not do so. It has also been argued that 
access to information about a union’s financial status might be helpful to 
unfriendly employers, who would try to take advantage of any financial 





6 Hill v. Watson, 324 U. S. 832 (1945). 
** Letter from A. B. Mitchell, Attorney-General of Kansas, Sept. 8, 1945. 
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weakness which might be revealed. However, these objections appear really 
to grow out of the fear that such regulations, in themselves relatively in- 
nocuous, may prove to be the opening wedge for more drastic legislation. 
The Kansas requirements as they now stand constitute the mildest form of 
regulation. They are so mild, indeed, that one wonders what they can 
accomplish—aside from the psychological satisfaction of knowing that 
there is a law on the statute books which imposes some obligations on 
unions. Certainly racketeering in unions, where it exists, will not be elimi- 
nated by the necessity for filing an easily-falsified report. 


The Colorado law contains a much more drastic regulatory requirement: 
every union which operates in the state must be incorporated. Such incor- 
poration subjects the union to exceedingly comprehensive and detailed regu- 
lations which are specified in the statute. Whatever the merits of compulsory 
incorporation may be,'** this section of the Colorado statute has been de- 
clared invalid by the state supreme court on the ground that it is an uncon- 
stitutional restraint upon civil liberties. Other regulatory measures in- 
cluded in the compulsory incorporation section were also invalidated on the 
ground that the legislature had made their enforcement dependent upon 
the incorporation requirement. There is nothing in the court’s opinion, 
however, to indicate that these other regulations—of financial administra- 
tion, elections, and membership policies—would be unconstitutional stand- 


ing alone.1%8 


B. Regulation of Financial Administration 


Wisconsin requires all unions acting as collective bargaining agents to 
provide annual financial reports in writing to all members. The Employ- 
ment Relations Board is empowered to issue, upon complaint by a union 
member, an order directing the fulfillment of this obligation. The order is 
enforcible in the state courts. The law provides no other method of enforc- 
ing this requirement, and there is no penalty for violations. The Board has 
not received any formal complaints of violation and consequently has not 
issued any orders under this section. There is more logic in requiring 
financial reports to members than in requiring the filing of such reports 
with some state agency, as in the Kansas law, but the burden is greater 
when the report must be in writing and furnished to each individual mem- 
ber. Of course, the possibility of falsification still exists. 


Kansas prohibits the collection of dues, assessments, or other charges in 
excess of those authorized by the constitution or by-laws of the organization. 





47 See JoEL SEIDMAN, Union RicHTs aND Union Duties (1943), chapter 8, for a 
comprehensive discussion of the arguments for and against compulsory incorporation. 
#8 American Federation of Labor v. Reilly, 113 Colo. 90, 155 P. (2d) 145 (1944). 
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Apparently this is aimed at racketeers; certainly it could not affect adverse- 
ly the operation of a legitimate union or its agents. Once again, however, 
the question of effectiveness arises. Would a racketeer incriminate him- 
self by giving the receipts which are probably necessary to prove excessive 
collections? 


The Colorado Labor Peace Act provides the most drastic financial con- 
trols of any of the state labor relations laws. This act contains the follow- 
ing provision: 

Initiation fees, membership fees and dues shall be fixed by by-laws and 

shall at all times be reasonable and not discriminatory, and shall be 


subject to the approval of the Commission, with the right and power 
in the Commission to make changes or alterations with respect thereto. 


The act also requires the Industrial Commission to make an annual audit 
of the books of every union in the state. As already noted, these provisions 
of the Colorado law cannot at present be enforced because of the invalida- 
tion of the entire compulsory incorporation section. The Colorado Court 
did not hold, however, that the financial controls would be unconstitutional 
if separated from the incorporation requirements and reenacted. 


The Colorado financial regulations are drastic indeed. They give the 
Commission the power of life or death over every union in the state. Every 
act of a union could be controlled by the threat of an order cutting off its 
revenues. Even if this power over the unions’ purse were not exercised, its 
existence would be a continuous threat to the freedom of unions to shape 
their own policies. Such minute regulation would tend to make unions the 
creatures, rather than the proteges, of the state. Collective bargaining pre- 
supposes the autonomy of both interests at the conference table. 


The Colorado provision apparently is aimed at the excessive initiation 
fees charged by some local unions, particularly during the war boom. How- 
ever, if the state is to undertake to eliminate such abuses by legislation, the 
objective could be accomplished less drastically by setting maximum limits 
on initiation fees instead of giving unlimited authority to a regulatory com- 
mission. Moreover, it is difficult to find any justification for such a limit 
unless the union holds a union or closed shop agreement; only then is the 
amount of the initiation fee a matter of public concern. 


C. Regulation of Elections 


Three states undertake some degree of supervision of union elections. 
Kansas merely makes it an unfair labor practice to prevent or prohibit an 
election of officers. Minnesota goes considerably further and regulates the 
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details of elections.1*® Elections must be held as provided by the union’s 
constitution, but at least every four years. Reasonable notice of the election 
must be given. A secret ballot is required, but a plurality is enough for 
election. Any violation of these provisions disqualifies the union as a rep- 
resentative of employees. So far as can be determined, no enforcement pro- 
ceedings have ever been instituted in either state. Again, Colorado has the 
most far-reaching regulations. Its law makes annual elections compulsory 
and provides that every member is to be eligible for any office. Secret voting 
is required, and each member is to have one vote. Any complaint concern- 
ing any elegtion may be taken directly to the Industrial Commission or to 
the courts. These requirements were part of the compulsory incorporation 
section and consequently are unenforceable at present. 


These state regulations of elections appear to grow out of a conviction 
that democratic procedures are particularly important in unions—so impor- 
tant that the state is justified in singling unions out and imposing upon 
them requirements not applied to any other private organizations. It is true 
that the right of union members to choose their: officers freely is of basic 
importance; but the mere existence of such a right is meaningless if the 
members are apathetic. Moreover, “free” elections have at times been 
used by racketeers to demonstrate the degree of their control over a union. 
The requirement of frequent elections and secret ballots undoubtedly does 
not harm the union and is not inconsistent with the encouragement of col- 
lective bargaining. In some circumstances, the requirement might be of 
some aid to aroused members seeking to wrest control of their union 
from entrenched racketeers. But such a provision by no means guarantees 
union democracy. 


Colorado’s provisions are appreciably more stringent than those of Min- 
nesota and Kansas. The requirement of annual elections represents a de- 
parture from the practice of many unions which is not clearly justified. 
Why should not biennial elections be as acceptable as annual ones? Many 
unions elect officers at conventions which are held every two, three, or 
four years because of the cost of such a gathering. It is questionable wheth- 
er the state should interfere in such a fashion with union practices ac- 
ceptable to the membership. In addition, the Colorado provision that every 
member is to be eligible for any office conflicts with requirements of ex- 
perience or length of membership which many unions have found it desir- 
able to adopt. Finally, the provision for a direct appeal to the Commission or 
to the courts departs from the common law principle which requires the 





™%® The Minnesota requirement is set forth in a separate statute, the Labor Union 
Democracy Act (Chap. 625, Laws of 1943). 
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complainant to exhaust his remedies within the organization itself (unless 
the effort would be futile). The abandonment of such a principle is a fur- 
ther encroachment upon the autonomy of unions which actually gains little 


for the union member. 


D. Regulation of Membership Policies 

The provisions in state labor relations acts which regulate membership 
policies of unions are of two types: those which seek to protect the right 
of workers to join unions and those which seek to protect the rights of 
members within unions. 


The first type of provision, found in the Pennsylvania, Wisconsin, and 
Colorado acts, is applicable only where the union holds an all-union con- 
tract. The Pennsylvania law provides that it is an unfair labor practice 
for an employer to enter into an all-union contract with any union which, 
“by ritualistic practice, constitutional or by-law proscription, by tacit agree- 
ment among its members, or otherwise,” excludes workers from member- 
ship because of race, creed, color, or political affiliation.1*° Moreover, the 
union which is a party to such an agreement must accept into membership 
all those employed by the employer at the time the agreement is made, ex- 
cept for anyone who may have been employed in violation of a previous 
agreement with the same union. Wisconsin and Colorado, on the other 
hand, impose a somewhat different requirement. The union which se- 
cures an all-union agreement must not “unreasonably” refuse to accept as 
a member any employee of the employer who is party to such contract. The 
Board administering the law is empowered to terminate the contract if it 
finds that the union has not fulfilled this requirement. 


The Wisconsin and Colorado laws could be interpreted to apply, not 
only to those who are employed at the time the agreement is made, but 
also to all those hired thereafter. However, under a strict closed shop 
agreement the employer could not hire anyone who was not already a 
union member, and refusal of unions to accept into membership new em- 
ployees hired under a union shop agreement is virtually unknown. The dif- 
ference between the Colorado and Wisconsin provision and that of Penn- 
sylvania is therefore for practical purposes negligible, and neither type of 
provision is radical. The requirement that the contracting union accept 
into membership all those employed by the employer at the time of the 
agreement merely writes into law the common practice of most unions. 
There have been no cases under these provisions in Colorado and Pennsyl- 





= The ban on discrimination because of political affiliation was added to the Pennsyl- 
vania law by amendment (§344, May 27, 1943). Other states, including New York 
and New Jersey, have enacted non-discrimination statutes of general application. 
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vania. The Wisconsin Board has had a handful of such cases, but has 
never abrogated an all-union agreement solely because of the failure of the 
union to observe this section of the law. 


These membership provisions grow out of an increasing tendency to im- 
pose obligations on unions in return for toleration of closed and union shop 
agreements and even for certification as an exclusive bargaining agent 
(when such certification obligates the employer to bargain). The United 
States Supreme Court has given a great impetus to this trend by declaring 
that governmental certification of a union as exclusive bargaining agent im- 
poses upon the union the obligation to represent all those in the bargain- 
ing unit without discrimination.1*1 Such a requirement is obviously not 
inconsistent with the encouragement of collective bargaining; it is instead 
a logical outgrowth of that policy. The same is true of regulations designed 
to remove extensive limitations on access to union membership where 
closed and union shop agreements are involved. Under the Constitution, 
the government must extend equal protection to all. It is reasonable for the 
government to impose a similar requirement upon private organizations 
when much of their power and authority are derived from public laws. 


Before leaving this aspect of union regulation, it should be noted that it 
is inconsistent and perhaps pointless for states to forbid discrimination by 
unions without extending the same prohibition to employers. Free entry 
to a union means nothing to the job seeker whom the employer refuses to 
hire. If an effort is to be made to eliminate discrimination by means of 
legislation, there is no more reason for starting with unions than with em- 
ployers, and there is no reason for exempting either. 


Only two states—Kansas and Colorado—have enacted provisions design- 
ed to protect the rights of members within unions. The Kansas act protects 
merely the “right of franchise,” defined to include the right to petition the 
union concerning any grievance (including one against the union itself), 
to publicize the facts concerning such a grievance or a violation of law, 
to assemble peacefully, and to speak freely. Any denial of this “right of 
franchise” is a misdemeanor punishable in the usual way. There have been 
no prosecutions for violation of this section. 


The Colorado statute is much more drastic. It provides that any member 
with a complaint regarding the right to work, punishment, dues, assess- 
ments, fees or malfeasance of officers may carry his complaint directly to the 





™ Steele v. Louisville & Nashville Railway Company, 323 U. S. 192 (1945); Tunstall 
v. Brotherhood of Locomotive Firemen and Enginemen, 323 U. S. 210 (1945); The 
same doctrine was applied by the California Supreme Court in Marinship Corp. v. 
James, decided January 2, 1945, 15 LRR 827. 
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Commission which administers the law or to the courts. No punishment 
of any member may be made effective without a ten-day notice to the mem- 
ber and the Commission, and the punishment is to be stayed if the mem- 
ber appeals to the Commission within the ten-day period. Such appeals 
are to be heard as unfair labor practice cases. Perhaps to assist in carrying 
out these provisions, Colorado also requires that, upon request of any ten 
members, a union must keep a stenographic record of any meeting and file 
one copy with the Commission.!4* The union member is not required to 
exhaust his remedies within the organization, no matter how admirably 
they may be designed to protect his rights.1** Thus, in effect, no disciplinary 
action of any kind may be imposed upon a member without his consent 
until it has been approved by the courts or the Industrial Commission. Ap- 
parently, questions of fact as well as questions of procedure and the reason- 
ableness of the union’s rules may be decided by the state agencies. These 
provisions are part of the compulsory incorporation section of the Colorado 
law and therefore are inoperative at present. 


In analyzing the provisions intended to protect union members, it is 
obviously necessary to distinguish those of Colorado and those of Kansas. 
The latter’s “right of franchise” conflicts with the rules enforced by many 
unions to the effect that the organization’s dirty linen must be washed in 
the union hall and that those who acquaint the public with the details are 
giving aid and comfort to the enemies of the union. The “right of fran- 
chise” also conflicts to some extent with union rules against “creating dis- 
sension,” slandering officers, or circulating written matter among the mem- 
bership without official approval. However, although such activities may 
prove most annoying to the union officers, the Kansas law which protects 
the activities is not likely to constitute a threat to the existence of a union. 


The Colorado provisions are of a different nature. They depart radically 
from long-standing common law rules concerning intervention in the af- 
fairs of private organizations. In the past, courts have been called upon in 
many cases to intervene in the internal affairs of unions to protect the 





“2 The Colorado provision resembles somewhat the tribunal advocated by George Q. 
Lynch, president of the Pattern Makers’ League, who recommends the establishment 
of “a new agency within the Department of Labor vested with authority to hold hear- 
ings, issue directions and defend such directions in courts of competent jurisdiction in 
matters of unfair practices in unions. The agency may require personal appearances 
of the officers involved, demand copies of union constitutions and by-laws, together with 
statements of all union finances germane to the complaint at issue. Any officers convicted 
of unfair practices should be debarred from acting personally or by deputy in matters 
involving labor relations, with, or before, agencies of the government or from negotiat- 
ing union agreements which include a closed shop or a check-off of dues in private 
industry.” Article in The New Leader, September 2, 1944, p. 12. 

“8 See Philip Taft, Judicial Procedure in Labor Unions, LIX, Q. J. Econ. 370-385 
(1945), for a brief discussion of union appeals procedures. 














July] STATE LABOR RELATIONS ACTS 601 


rights of individuals; but they have been reluctant to do so. Complainants 
have generally been required to exhaust their remedies within the organi- 
zation itself before coming to the court for relief. More important, courts 
have usually given the determinations of the union at least as much weight 
as they give the determinations of administrative agencies. Thus court inter- 
vention has been confined almost entirely to questions of procedure. 


This policy of minimum intervention appears to have been based primari- 
ly on the theory that the internal affairs of private voluntary organizations 
like clubs, lodges, churches, and labor unions are nut vested with a public 
interest and are therefore not proper objects of public concern and regula- 
tion. Nearly everyone agrees that it is now highly unrealistic to group labor 
unions with lodges and clubs. The single fact that union membership is a 
condition of employment for millions of workers is sufficient to remove 
labor organizations from such a category. Still, however, there is sharp 
disagreement as to whether or not it follows that legislation for closer gov- 
ernmental scrutiny of expulsions, suspensions, and similar union discipli- 
nary action is desirable. Those who favor such legislation can cite, in sup- 
port of their position, some flagrant examples of injustices committed by 
unions; opponents argue that such abuses should and ultimately will be 
corrected by the labor movement itself.*** 


A judgment on that controversy is not within the scope of this study. 
It is relevant, however, to consider the extent to which such regulation is 
consistent with the policy of encouraging collective bargaining. It is obvi- 
ously a gross exaggeration to claim—as some union spokesmen do—that 
any governmental regulation of unions, no matter how mild or pro forma, 
threatens the very existence of free trade unionism. No doubt a gradual 
usurpation of vital union functions is possible once a policy of regulation 
has been adopted. But, as with the regulation of business, it is fatuous to 
argue that any governmental intervention, no matter what kind or how 
necessary in the public interest, irretrievably puts us on the road to serfdom. 


On the other hand, if the effect of government regulation is to make it 





™4 Zachariah Chafee, Jr., The Internal Affairs of Associations Not for Profit, 43 Harv. 
L. Rev. 993-1029 (1930). See also Ralph A. Newman, The Closed Union and the 
Right to Work 43 Cor. L. Rev. 42-57 (1943). Although there are many exceptions, 
courts have generally recognized only three situations in which intervention is justi- 
fied: (1) where the rules and proceedings of the union are contrary to “natural justice” — 
i. e., where they do not afford due process of law; (2) where the union has acted in 
violation of its own rules; and (3) where the union’s proceedings have been tainted by 
malice or bad faith. 

“5 For a presentation of both points of view, see the symposium in The New Leader 
of September 2, 1944, including brief articles by Oswald Garrison Villard, Max Zarit- 
sky, Louis Waldman, Selig Perlman, Samuel Wolchok, Philip Taft, Sterling D. Spero, 
George Q. Lynch, and Robert J. Watt. 
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impossible for a union to assert any real authority over its members, the 
organization may be rendered completely ineffective. Moreover, as was 
noted above, there is a point beyond which government regulation makes 
its object virtually a puppet. Such is the case when a government agency 
is empowered to pass upon the reasonableness of every union rule which 
may become the basis for any disciplinary action against a member. This 
is the effect of the Colorado provisions—which are applicable, it should be 
noted, not just to those unions enjoying a closed or union shop but to every 
union operating in the state. 


Considerably milder measures might help to alleviate the major problems 
with which Colorado has grappled, without stripping labor organizations 
of their autonomy. It has been suggested that the labor movement set up a 
tribunal, either with or without compulsory powers, to investigate com- 
plaints of union members against officers or against alleged unfair treat- 
ment.!*¢ As an alternative, the government might establish a union appeals 
tribunal which could act as a kind of supreme court in such matters, but 
under the limitations now observed by the courts. 


Creation of such a specialized agency would greatly expedite such ap- 
peals and also provide for their handling by specialists. In the case of 
closed and union shop agreements, where expulsion from the union means 
discharge from the job, it might be desirable to provide that the penalty (if 
appealed) should not become effective until the appeal was decided. Such 
a tribunal should not, under ordinary circumstances, seek to re-try the facts 
in a case. Neither should it normally have authority to pass upon the reason- 
ableness of union rules. Such authority usurps the most essential preroga- 
tive of the membership of a democratic organization. Possibly some union 
membership rules, such as color lines, should be prohibited; if so, such 
prohibitions should be imposed by the legislature itself in specific terms 
rather than by an agency which might ultimately seek to substitute its own 
judgment for that of union members. 


All of the foregoing is said without attempting to decide whether chief 
reliance should be placed on self-regulation of unions or on legislative super- 
vision. The argument here has been first, that the policy of encouraging 
collective bargaining, which has so greatly increased the membership and 
area of control of unions, makes accessibility of membership and democratic 
procedure in unions essential; and second, that it is clearly not inconsistent 
with that basic policy for the government to intervene in union affairs to 
insure that accessibility and democracy. If such a course is chosen, however, 





™“° Taft, loc. cit. supra footnote 143; Seidman, op. cit., chap. 10. 
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it must not be followed to such an extreme that, the union is divested of its 
essential autonomy, because at that point genuine collective bargaining 
becomes impossible. 


V. CoNncLusIONn 


Many of the limitations of union activities provided by the restrictive 
laws are not inconsistent with the policy of encouraging collective bargain- 
ing even though there are no analogous clauses in the protective acts. The 
prohibitions of physical violence, mass picketing, sit-down strikes, and 
similar conduct merely reiterate existing law and, in most cases, provide new 
penalties. The restrictions on strikes in violation of agreement, on jurisdic- 
tional strikes, and on picketing to force an employer to ignore a valid cer- 
tification are not only consistent with, but seem to be a necessary part of a 
policy of encouraging collective bargaining. The appropriateness of the 
penalties and the efficacy of the enforcement procedure may be questioned, 
but the restrictions per se are consistent with the protective policy. Similarly, 
many of the measures regulating the internal affairs of unions seem to be 
merely the logical outgrowth of the protective policy. Some of the regula- 
tions—notably those in Colorado—go so far that they tend to make unions 
mere creatures of the state; but in general the regulations are mild. 


Up to this point, then, there is no significant conflict between the protec- 
tive and the restrictive labor relations acts. The fundamental differences 
appear when we examine some of the more far-reaching prohibitions in the 
latter. These important prohibitions can be roughly divided into three 
categories: (1) restrictions on organizing tactics; (2) restrictions on bargain- 
ing weapons; and (3) restrictions on union objectives. The potency or even 
the nature of the restrictions in the first two categories is not readily appar- 
ent. One must read the administrative interpretations and the court deci- 
sions based on the carefully-worded statutes to discover their real signifi- 
cance. One of the important limitations on organizing, for example, is a 
prohibition of “coercion” of any employee to make him join (or not to join) 
a union. “Coercion” as judicially interpreted in Wisconsin includes persist- 
ent solicitation, social ostracism, or the fear of wage loss through reduced 
patronage of the employer’s establishment. Another important restriction 
on organizing is the combination of clauses which, taken together, has been 
interpreted as a ban on stranger picketing or minority union picketing. This 
ban may or may not be constitutional; in any event, it runs counter to the 
United States Supreme Court’s declared doctrine that a union has a legiti- 
mate interest in the wages and working conditions throughout the industry 
or industries in which it operates. 


The restrictions on union bargaining weapons stem from language that, 
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in Wisconsin, has been interpreted to outlaw under most circumstances 
any form of economic pressure other than that resulting from a mere con- 
certed withdrawal of services by the employees. Peaceful picketing has been 
prohibited on the ground that it was a signal to set in motion an illegal con- 
spiracy. The conspiracy consisted of a tacit agreement among unions not to 
cross each other’s picket lines. Unions have also been forbidden merely to 
notify a manufacturer or wholesaler of the existence of a dispute with a 
retailer. Thus these limitations, if constitutional, make it unlawful for a 
union to call upon others for assistance in applying economic pressure to an 
employer. 


The impact of these regulations is quite uneven. They could have virtual- 
ly no effect in heavy manufacturing industries like steel and automobiles 
where collective withdrawal of services by employees is generally the only 
practicable union weapon. If adequately enforced, they would perhaps 
help to eliminate certain union practices—such as refusal to use labor- 
saving devices or to handle materials processed by members of a rival 
union—which are generally considered undesirable. At the same time, how- 
ever, these regulations outlaw the tactics most heavily relied on by unions 
in construction, retail and wholesale trade, light manufacturing and similar 
industries, and in partially-organized establishments. 


The most important restrictions on union objectives are those relating to 
union security devices. These restrictions, especially in Wisconsin and Colo- 
rado, set limits within which must be conducted all bargaining on some of 
the most important terms of the collective agreement. There is ample evi- 
dence that bargaining on this explosive issue is made appreciably more 
difficult when so confined, particularly when the limitations are haphazardly 
enforced. Some states also put outright prohibitions on other union objec- 
tives, chiefly make-work rules. There are also some restraints which are 
designed to provide another basis for the prohibition of stranger picketing. 

It is these sections limiting the organizing tactics, the bargaining weapons, 
and the objectives of unions which give this group of labor relations stat- 
utes their distinctive character and justify the appellation, “restrictive” laws. 
The right of workers to join unions is protected against employer interfer- 
ence; but at the same time unions are forbidden to use pressure of any 
kind—in Wisconsin, even persistent solicitation and the disdainful glares of 
union members are illegal—in order to get workers to exercise their right 
to join. As a result it is virtually impossible to conduct an organizing cam- 
paign without violating the law. 


The restrictions on bargaining weapons—chiefly the boycott—greatly 
weaken the bargaining position of some unions. They restore to labor law 
many of the restraints against which organized labor protested for decades 
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before the adoption of the protective policy by the federal government and 
some states. Their result, it is true, is to make unlawful some common ob- 
structions to commerce and thereby to protect the interest of both employer 
and consumer in an untrammelled market; but at the same time they tip 
the scales of bargaining power heavily in the favor of some employers. 


The proscription of certain union objectives narrows the area of collective 
bargaining. Such proscriptions are, in a negative sense, a form of govern- 
mental determination of the labor agreement; the government tells the par- 
ties what they must not include in the agreement. The governmental deter- 
mination supplants collective bargaining. 


It should be remarked parenthetically that laws narrowly drawn to out- 
law specific recognized abuses lying at the periphery of collective bargain- 
ing—for example, employer-union collusion to 1aise prices—are not com- 
parable to these restrictions. Indeed, some would argue that any govern- 
ment which pursues the protective policy may be obliged to enact such regu- 
lations. The distinctive clauses of the restrictive acts, however, are so drawn 
that they can and have been interpreted to cover much more than this 
narrow area. They do prohibit abuses which few would care to defend; but 
the same language which outlaws blackjacks, for example, has also been 
construed to outlaw peaceful picketing, and other restrictive language in 
these acts is similarly elastic. 


Thus, despite the protection which they give to the right to organize, these 
labor relations acts actually tend to restrict or discourage collective bargain- 
ing by putting formidable legal obstacles in the way of union organizing 
campaigns, by weakening the bargaining position of a great many unions, 
and by making many common union objectives illegal. As previously stated, 
the restriction of collective bargaining is perhaps an unintended result of 
these statutes. The primary intention of their framers appears to have 
been to protect the rights and interests of workers, employers, and the public. 
A crucial decision must be made in any such project, however; where the 
rights and interests of organized workers, unorganized workers, and em- 
ployers conflict, what balance between those sets of rights and interests best 
serves the public interest? By deciding generally in favor of the rights and 
interests of unorganized workers and employers, the framers of these stat- 
utes produced a policy which tends to restrict or discourage collective 
bargaining. 


It becomes apparent, therefore, that the key to public policy in labor 
relations is found in the answer to the question whether it is collective 
bargaining, or some alternative to it, that best furthers the public interest. 
The restrictive laws, it may be noted, do not explicitly designate any specific 
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alternative to collective bargaining as a method of settling the terms of the 
labor agreement. In general, however, these laws appear to lean toward 
individual bargaining, with some reliance on governmental determination 
of labor standards. 


No effort has been made in this study to establish the superiority of any 
one of these methods. Two points may be noted, however. The first is that 
the choice is necessarily one between degrees of imperfection. Individual 
bargaining has generally meant determination of working conditions by the 
employer, with reasonably good or deplorably bad results, depending on the 
employer’s inclinations. Universal governmental determination of the terms 
of the labor contract is compatible only with a planned economy. Collective 
bargaining raises many questions for which our limited experience does 
not yet provide a definitive answer; for example, will the end result of col- 
lective bargaining be gigantic combinations of employers and unions which 
endanger the entire country, either by paralyzing struggles with each other 
or by conspiracy together to enrich themselves at the expense of the public? 
Those who seek to formulate public policy must find at least tentative an- 
swers to such questions before they can in good conscience urge one course 
rather than another. 


A second point is that experience may show that no single policy is equal- 
ly appropriate for all industries and all circumstances. During the war gov- 
ernmental determination was generally substituted for collective bargaining 
because the exigencies of the times called for a planned economy. Real 
collective bargaining has long been considered impractical in government 
service. We may conclude that the possible consequences of a strike in a 
basic industry like railroads are so grave that we cannot afford to take the 
chance which we must take under a system of collective bargaining. Thus 
it may prove to be desirable or necessary to make some exceptions to the 


general policy. 


It is also possible that practical considerations may alter a decision made 
on a theoretical basis. The restrictive labor relations laws in operation have 
proved to be remarkably ineffective. There have been no cases at all under 
the restrictive clauses (except for test cases) in most of the states with such 
laws. Only in Wisconsin have the restrictions been applied to unions in a 
substantial number of cases, and even there unions have certainly not been 
crushed or, except in a few instances, impeded in their growth. It is obvious, 
moreover, that unions have not abandoned the tactics and objectives con- 


demned by the restrictive laws. 


The ineffectiveness of these laws appears to result from several factors. 
In the first place, in most states the enforcement procedure is poorly adapted 
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to the assigned task. The administrative technique has proved to be too 
slow to be useful in this respect in Wisconsin; criminal proceedings have 
failed because the penalties provided are too minor to be a deterrent and 
the procedure is even slower than that of an administrative agency; the 
injunctive process has been used but little in those states which depend on 
that method for enforcement. 


In the second place, during all of the time that these states have been 
attempting to enforce a restrictive policy, the federal government has been 
pursuing a protective policy. It is questionable whether a state can success- 
fully enforce a labor relations policy that is fundamentally different from 
that of the federal government. In some specific situations, the restrictions 
of the Wisconsin law have been made effective; but the great majority of 
employers and unions have continued to follow the federal rules on union 
security clauses, for example, rather than the state rules. The employer who 
seeks to do otherwise is inviting trouble. If the federal government were to 
adopt the restrictive policy, it is possible not only that it could enforce the 
restrictions more easily than the states have up to now, but also that the 
states would find it easier to enforce them. 


This is only speculation, however, and it is not unlikely that the real dif- 
ficulty lies deeper. Perhaps the results of the protective policy cannot be 
undone, except by sterner measures than any democratic government could 
adopt. Unions are now infinitely stronger than ever before, and collective 
bargaining more firmly established. Under these conditions, what can the 
government do to bring about a return to individual bargaining? A policy 
directed to such an end might well result in industrial chaos. The growth 
of unions might be slowed or stopped, the bargaining position of some 
unions weakened and their demands circumscribed; but when the very 
existence of an institution is threatened, its representatives usually throw 
all of their resources into the fight to save it. In Wisconsin several strikes 
have been intensified and prolonged by the reliance of employers on the 
Employment Peace Act and the resistance of unions to it. Conflict might 
he similarly intensified throughout the nation by a federal law like the 
Employment Peace Act. This possibility should be fully considered in 
weighing the alternatives in public policy toward labor relations. 
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CONSTRUCTION OF A COLLECTIVE 
BARGAINING AGREEMENT 


WiLu1aM H. Sroun 


One who as umpire, referee, or arbitrator is called upon to decide a dis- 
pute between an employer and a union arising because of differing inter- 
pretations of a cellective bargaining agreement must frequently determine a 
preliminary question: How shall such contract be construed; that is, shall 
the agreement be strictly or rigorously construed as is a statute curtailing 
a right or imposing a penalty, or liberally and as a whole in an effort to ac- 
complish the intention of the parties, if such may be gathered from the text? 


The views of the disputants as to the approach to construction are as 
divergent as the poles. The classic, and nearly always resorted to, argument 
of the employer is this: At common law the control of an employer (then 
known as master) over the terms of the hiring and the conditions of em- 
ployment was almost unlimited. The doctrine, bluntly stated, is that em- 
ployees (then called servants) had few rights which the master was bound 
to respect. Innumerable times I have heard attorneys and personnel man- 
agers representing an industrial employer insist that the corporation has 
every prerogative it had at common law except to the extent that any one 
of them may have been abrogated, altered, or modified: by (a) the Consti- 
tution of the United States or of a state; (b) statute, including orders, 
directives or regulations having the force of law; or (c) an express 
agreement with an employee or someone acting on its behalf. 


It is implicit in the argument of the employer that a labor contract should 
be construed narrowly, and if there is no word or clause in the agreement 
which literally sustains the position taken by a worker or by the union, 
employers always insist there is no issue which requires construction. In- 
deed, the end result in applying the doctrine would obviate the necessity of 
any construction at all. If, says the employer, a clause in clear print cannot 
be pointed to upon which the worker predicates his demand he has no case. 
If the text is obscure, then the employer will urge that there is no right 
created in favor of a worker, because obviously the old order has not been 


changed. 


Labor on its part opposes this view of the employer. It invariably 
seeks to expand beyond fair limits any concession in the agreement in its 





*For the purpose of this article, the concept of construction includes that of inter- 
pretation. 
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favor. The effort at times unconscious, sometimes not, is always to induce 
an arbiter? to rule, not on what is in the agreement, but to find what labor 
believes ought to be there. Such an approach diverts the proceeding from 
an inquest into the rights of the parties, to negotiations looking to the 
formation of a new agreement. The employer bitterly criticizes, and is sin- 
cerely fearful when this position is taken by labor. Management asserts that 
what union leaders are unable to secure at the bargaining table they reach 
for under the grievance procedure. Collective bargaining agreements, par- 
ticularly those in force in a nation-wide industry, contain hundreds of 
articles, and in printed form are set up in scores of pages. Almost every 
clause in the contract has been arrived at through compromise, and was 
drafted during a pending or impending work stoppage. Such contracts in 
their present form embody concepts which are, in many instances, of less 
than ten years standing. In the middle thirties any form of an agreement 
which recognized a bargaining agent was considered by union leaders to be 
a signal victory for a labor organization. Sufficient it was that there was 
some form of writing subscribed by the employer. Clarity, either in thought 
or expression, was co-incidental. 


The writer was once asked to arbitrate a matter of difference between 
General Motors Corporation and International Union of Automobiles, Air- 
craft, etc., C.I.0., which concerned many of the far-flung plants of the Cor- 
poration. At the direction of the War Labor Board, there had been inserted 
in the agreement dated 16 April 1945, an article that: 


After consultation with the Shop Committee the Corporation shall 
make reasonable rules in each plant regarding smoking. Any protest 
against the reasonableness of the rules may be treated as a grievance 
and decided by an arbitrator agreed upon by the parties; or, failing 
agreement, appointed by the War Labor Board. 


Rules had been adopted by management, and a reference had been made 
to test their reasonableness. In some of the plants or departments of the 
Corporation unrestricted smoking was standard practice, in others none at 
all allowed while elsewhere limited indulgence was permitted. 


The contenion of the respective parties illustrates the predicament in 
which an arbiter may be placed where labor and management disagree as 
to the application or extent of a covenant in the collective bargaining agree- 
ment. By the contract no worker was granted smoking privileges, and it 
may be plausible to argue that an absolute “no-smoking” rule was within 





* This article is concerned only with the arbitration which occurs after a collective 
bargaining agreement has been entered into and executed, in these cases, the arbiter is 
interpreting an existing agreement. 
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the power of management to promulgate. No yardsticks were set up show- 
ing how the reasonableness of a rule was to be measured, and if the arbiter 
found that a set of rules adopted by the Corporation was unreasonable his 
power seems to have been exhaused. Thus, on every point essential to de- 
termine the reference or to resolve the dispute, the contract was silent. 


The union took the position that no rule could possibly be “reasonable” 
which prohibits smoking at any time, or on any part of the Corporation’s 
premises where a worker could indulge with safety to himself. This view 
of the agreement would obviate construction, the only issue left being one 
of fact: Did the company prohibit smoking in areas where there was no 
fire hazard? 


Management contended that: (a) Smoking decreases the efficiency of a 
worker in a mass production plant, in that he turns from what he was 
hired to do, to accommodate his personal satisfaction, or else he performs 
his job using one hand for the employer and the other for himself, and 
(b) smoking increases the hazards of fire and explosion. Management 
earnestly insisted that it could not be said the “no-smoking” rule which 
prevails in the Ford plants was unreasonable, and sought to defend its own 
rules which restricted smoking to a minimum. The instance presented a 
situation which continually confronts an arbiter of industrial disputes. He 
has not at his disposal in construing the contract that body of law relating 
to interpretation to which a judicial tribunal may resort, and in the fram- 
ing of which a litigant has had at most only a theorical part. A judicial 
officer has precedents relating to the interpretation of business contracts, and 
of which the parties are presumed to have knowledge when the contract 
was signed. 


Are these aids to interpretation available to an industrial arbiter, or has he 
only his good sense to rely on? May he assume that when he was chosen 
by the parties to the contract as arbiter that they agreed he could resort to 
the age-old tenets of construction or interpretation which have been built 
up under the judicial process? 


Many labor unions in the past have opposed arbitration awards being 
considered as precedents. Some collective bargaining agreements even in- 
clude a covenant that no award shall be so taken. If an arbiter is acting 
under an agreement containing such a provision must he consider he is 





* Cf. Remarks by Mr. Lapp on Precedents, Page 173, Lasor ARBITRATION (National 
Foremen’s Institute, Inc., 1942). Some collective bargaining agreements contain a clause 
such as “no decision shall be used as a precedent for any subsequent case”. (International 
Lady Garment Workers A.F. of L.). Some United Mine Workers contracts contain simi- 
lar provisions. 
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bound by or relieved from following those established legal precedents 
which are known as rules of construction? I am assuming that there is no 
such clause in the type of agreement under consideration. 


Some labor agreements are unlimited in their scope, and authorize the 
arbiter to determine the controversy, and if there is a “blind spot” in the 
agreement to do “equity”. This is on the theory that a pending dispute 
must be disposed of, and any omitted matter will be a subject of negotia- 
tion when a new contract is being discussed. When such a power is in- 
vested in the arbiter, it is understandable that there be a rule that no award 
should be precedent in any other case. 


Little has been written on the approach the arbiter should use in constru- 
ing an agreement where, except as it concerns his own powers or jurisdic- 
tion, there is no judicial review of his award. Some experts assume he should 
follow the identical rules of construction that are ordinarily applied in the 
civil courts in a case where a business contract is under construction. Ex- 
perience leads me to believe that this is entirely too legalistic a view, as col- 
lective bargaining agreements are not negotiated by lawyers, but by par- 
tisans under conditions of stress, where, after substantial accord has been 
achieved, there is little time left for refinement in expression. There is not 
the occasion for reflection, or available the days needed to re-draw docu- 
ments for the sake of clarity which attend the formation of business con- 
tracts. 


Two expressions contained in recent works on the general subject of 
industrial arbitration are of interest. One is: 


Good intention and common sense are not sufficient to make an arbi- 
trator. Since he often has to apply the law, at least where rules of proce- 
dure have been laid down in laws or by precedent, and since his 
activities are similar to those of a judge in other respects; since, in short, 
he holds a post of a judicial nature, he needs not only economic, but 
also legal knowledge and experience. Thus, it seems desirable that at 
least the chairman of a board have all these qualifications. An insuffi- 
cient knowledge of the particular economic conditions, deplorable as 
it would be, may be overcome by help of the expert members of the 
board or by the hearing of experts or the parties before the board. The 
information thus obtained should be sufficient to enable a skilled jurist 
to deal with the matter. In contrast, inexperience in conducting negotia- 
tions and hearings or ignorance of the substantive or procedural law 
cannot be similarly overcome.* 


The other is taken from a recent work by Mr. Updegraff of State Uni- 





“Braun, THE SETTLEMENT OF INDUSTRIAL Disputes pp. 140, 141 (Philadelphia, 
Blakinton Co., 1944). 
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versity of Iowa and Mr. McCoy of the University of Alabama, both profes- 
sors of law. In this excerpt the authors lay down what appears to me to be 
the extreme view; that is, that an arbiter in an industrial dispute must, 
perforce, resort to the stereotyped construction of a contract which would 
be employed in a court at law. I consider it unsafe to assume, in any labor 
contract with an arbitration clause, that the parties intended legal rules of 
construction should be closely adhered to by the arbiter. If, as it has been 
so often said by employers, an arbiter in a labor dispute has no power 
except that expressly conferred upon him, can it be lightly assumed that 
the parties contemplated he should be bound by legal precedents of con- 
struction; especially if the agreement provides he shall not follow his own 
decisions? 


I cite the following expression of opinion because it is quite commonly 
held but, in my judgment, it does not reach the pivotal point. 


A grievance filed by an employee will disclose the need for interpreta- 
tion. The arbitration of such grievances requires a legal decision based 
upon recognized principles of the law of contracts and contract con- 
struction. Where the issue is a vital one to the parties the arbitrator, like 
a judge, should have the benefit of the research and arguments of 
counsel. The rules of law for the construction of contracts are not, as the 
layman too often supposes, “mere technicalities”; they are the product 
of the best minds of lawyers, scholars, and judges through generations. 
When parties would substitute the so-called “common sense” of an arbi- 
trator for the accumulated wisdom of many men through many years, 
they in fact urge the rule of men as against the rule of law. There is no 
safe guide to the construction of labor contracts, any more than of com- 
mercial contracts, except the law. Where the arbitrator is unversed in 
the law, and renders a “common sense” decision, it will appear to be 
common sense only to the winning party. When the losing party, who 
quite naturally thinks that it is lacking in common sense, discovers 
afterwards that it is opposed to well recognized principles of law, he 
will have just cause for indignation. And the process of arbitration as 
a means of settling labor disputes will have suffered.® 


Leaving in suspense the question as to whether an arbiter in industrial 
disputes may, or is bound to, resort to the adjudicated decisions of the court 
as to how collective bargaining agreements shall be interpreted, it is of 
interest to examine the cases on the point under examination. Again I point 
out that only the trend of these decisions is important. The awards of an 
arbiter not subject to appeal will not be reviewed by the courts. It may well 
be that collective bargaining agreements, if under the judicial process, are 
subject to different rules of construction than when they are under con- 
sideration by an arbiter within the area of his jurisdiction. The gist of the 





5 ARBITRATION OF Lasor Disputes (Commerce Clearing House, Inc., 1946). Page 136. 
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whole subject is whether an arbiter is or ought to be bound by decisions of 
a court possessing jurisdiction over parties to an industrial agreement, when 
by the very contract his own awards are not reviewable, saving always the 
question of his own jurisdiction. 


Regardless of what weight the arbiter will give to the decisions of the 
courts, it is of interest to him to know how the cases have been decided. 
With these preambles I advert briefly to the decisions that appear to bear 
on the point. No consideration will be given here to the numberless cases in 
which the courts have recently been called upon to determine controversies 
between parties before it. I am referring only to the decisions wherein atten- 
tion has been given to the manner in which labor contracts should be con- 
strued. In some instances the courts have disposed of the controlling issue 
without indicating the reasons for the interpretation, if one was involved. 
No decision instructs any arbiter, and it is difficult to see how any judge 
may inform him as to how the agreement should be construed by him. A 
broad field of discretion must ever remain in the arbiter, notwithstanding 
loose expressions that he is bound to observe court decisions. 


AUTHORITIES 


While legal authority as to the interpretation of a collective bargaining 
agreement is scanty, such cases as have been decided in recent years hold 
that such contracts should be liberally construed. 


Mr. Teller in his Labor Disputes and Collective Bargaining says: 
Speaking generally, the tendency of the cases are definitely in the direc- 
tion of a broad and liberal construction of collective bargaining agree- 
ments. It has been seen how the objections of lack of consideration, 
duress and lack of mutuality of remedy have generally been brushed 
aside by the cases. Decisions construing the agreements strictly are wan- 
ing, and can no longer be relied upon as good law in the face of 
general emphasis upon the beneficial social effects of collective bar- 
gaining.® 
The rule is succinctly stated thus: 

The terms of the collective agreement, as included in an individual 
labor contract, ought not to be construed narrowly and technically, but 
broadly, so as to accomplish its evident aims and protect both the em- 


ployer and the employee. It has been held that such contracts are to be 
construed precisely as contracts between individuals.” 


In Gilchtrist Co. v. Metal Polishers? the Chancellor held that a con- 





* 1 TeLter, Lasor Disputes AND CoLLEctiIvE Barcaininc (Baker, Voorhis & Co., Inc., 
1940). § 169. 
731 Am. Jur. 878. 
*113 Atl. 320 (1919). 
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tract between an employer and a labor union “must be construed precisely 
the same as contracts between individuals”. In Nederlandsch Amer. S.M. v. 
Stevedores’ & L.B. Soc.,® a United States district judge held that although 
a contract was inartificially drawn it must be given a reasonable construc- 


tion so as to maintain its validity if possible. 


The Supreme Court of the State of Mississippi had occasion to construe 
a collective agreement between a railroad and the Brotherhood of Railroad 
Trainmen. In Yazoo & M.V.R. Co. v. Sideboard,'® the Court said: 


From the time two hundred years ago, when in England labor unions 
were held to be criminal conspiracies, or down even to recent periods, 
the struggles of these unions fer full recognition in the law upon a 
favorable basis has been somewhat arduous and beset with obstacles. 
The time has at last arrived, however, when, under patriotic and intel- 
ligent leadership, their place has become secure in the confidence of 
the country, and their contracts are no longer construed with hesitancy 
or strictness, but are accorded the same liberality, and receive the same 
benefits of the application of the principles of the modern law, be- 
stowed upon other agreements which appertain to the important af- 
fairs of life. 

In the case of Rentschler v. Missouri Pacific R.R.\" the Court was called 
upon to construe a collective agreement entered into between the Missouri 
Pacific Railroad and its Maintenance and Way Employees. In its decision 
the Court cited with approval the Yazoo case decided in federal court!” and 
the Yazoo case decided by the Mississippi court’® as to the way such con- 


tracts should be regarded. 
The third headnote of the case is: 


3. CONSTRUCTION. The terms of the collective agreement, as in- 
cluded in an individual labor contract, ought not to be construed nar- 
rowly and technically, but broadly, so as to accomplish its evident 
aims and protect both the employer and the employee. 


The case of Harper v. Local Union No. 520" is interesting. A contract 
had been entered into between an employer and a union of electricians. 
Suit was brought by the union to specifically enforce the agreement and 
compel the employer to hire only members of the union, as he had agreed 
in the contract. The contractor defended on the ground that there was no 
obligation resting on the union to furnish labor. Although there were other 





°265 Fed. 397 (1920). 

© 161 Miss. 4, 133 So. 669 (1931). 
4126 Neb. 493, 253 N.W. 694 (1934). 
264 F. (2d) 902 (1933). 

* 161 Miss. 4, 133 So. 669 (1931). 
48 S.W. (2d), 1033 (1932). 
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defenses raised by the employer, including lack of mutuality, the principal 
defense involved the construction of the contract. After an extensive review 
of the legal history of the collective bargain, it was said that the tendency 
of the Courts is to apply principles of contract law to collective bargaining 
agreements: 


Due, no doubt, to the general attitude of aversion on the part of or- 
ganized labor to interference in labor disputes by court action, resort 
by labor unions to the courts for redress of grievances has been rare 
until comparatively recent years; and as a consequence, there is a 
paucity of adjudications defining and prescribing the limitations upon 
the rights of labor unions as parties plaintiff. While the decisions are 
by no means uniform in many respects upon specific questions that 
have arisen, generally speaking the courts have sought to apply the 
recognized principles of contract law to collective bargaining agree- 
ments.® (Emphasis mine). 


As to the rule of construction to be applied to a collective bargaining 
agreement, the Court cited a previous case decided by it, saying: 


This court stated a general rule of construction of contracts as fol- 
lows: “It is a cardinal rule in the construction of contracts that they be 
given a practical interpretation with a view to effect the intention of 
the parties as gleaned from the language of the instrument, the subject- 
matter dealt with, the surrounding circumstances, and the objects 
sought to be accomplished”.1® 


The Court then proceeded to construe the collective agreement in accord 
ance with the rule it had set down on ordinary contracts. The specific 
holding on the point under interpretation is not pertinent, but after citing 
the rule the Court continued: 


When so viewed, we do not believe that agreement is unilateral, in 

that it imposes no obligation upon the union.17 

I find among the later cases no intimation that a collective bargaining 
agreement should be construed differently than is a contract between indi- 
viduals. The relation of master and servant at common law could be no 
greater, or of more importance than the relation which existed between a 
sovereign and subject. (In modern parlance we speak of employer and 
employee, and of the state and citizen, but the basic relations are the same). 
In the case of McDonald v. State® which was a direct suit by a con- 
tractor against the state on contract, the question as to how the contract 





Id. at 1040. 
Id. at 1040. 
Id. at 1040. 


203 Wis. 649, 235 N.W. 1 (1931). 
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should be construed arose, and the Court through Mr. Justice Fowler dis- 
posed of the matter in a sentence. 


A contract between an individual and the state is to be construed and 

the liabilities of the parties under it are to be determined by the same 

rules as govern contracts by the individual.’® 

The powers, or as it is said, the jurisdiction of the referee in an indus- 
trial contract must be derived from the instrument and, it is universally 
held that the clauses in the document conferring authority upon him will 
be strictly construed. Every referee must have express or clearly implied 
authority in support of his acts. 


In the case of Cincinnati, New Orleans and Texas Pacific Railway Co. 
v. Hill,?° the Court was called upon to construe the seniority provisions 
in a labor agreement. The employer insisted that the plaintiff was an em- 
ployee but only from day to day, and that there was nothing which obligat- 
ed the worker to remain in employment for any definite period of time, 
hence, lack of mutuality. The court pointed out that under the agreement 
a worker could not be discharged for cause without a hearing upon the 
conditions prescribed in the agreement. Emphasizing that the provision 
against improper discharge would be meaningless if the employer could 
sever a worker from his job without cause, the court concluded that “a 
reasonable interpretation” of the provisions expressed in the agreement 
precluded the idea that the defendant was hired at will. 


While the opinion does not say how a bargaining agreement should be 
interpreted, the court did resort to inferences gathered from the whole 
instrument, and it took judicial notice of the growing tendency of industry 
to provide reasonable permanency in a worker’s job. 


In Conctusion: I believe that without exception the later judicial deci- 
sions incline to the view that when in a proper case a collective bargaining 
agreement comes before a court it will be interpreted and construed pre- 
cisely as are business contracts between individuals. Where the power to 
interpret an agreement is vested in a single arbitrator or in a board, I believe 
that he or it must determine how the instrument shall be construed, but 
that the arbiter is not bound to follow all of the tenents of contract construc- 
tion which have been worked out by the courts. Where there is a contest 
as to the powers of the arbiter or the extent of the submission, his finding 
is reviewable in the courts, but where his decision is conclusive upon the 
parties he should construe the agreement “broadly so as to accomplish its 
evident aims and protect both the employer and the employee”. 





Id. at 652. 
” Tenn. Ct. App. (1941) cited in 5 Labor Cases, Par. 60, 749. 
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In practice, the arbiter, if a lawyer, will probably follow the trend of the 
judicial decisions, whether he is bound to do so or not. While he must not 
under the guise of construction impose a new obligation on either party, 
it does not follow that he cannot draw inferences from the provisions of 
the agreement which indicate what the signatories contemplated, even 
though their intention is clumsily expressed. 


An arbiter continuously deciding grievances must determine how he 
shall construe a collective bargaining agreement. He may, in an effort to 
charter a course between Scyla and Charybdis, derive some comfort from 
the following citation from the Circuit Court of Appeals of the 5th circuit: 


An agreement upon wages and working conditions between the man- 
agers of an industry and its employees, whether made in an atmosphere 
of peace or under the stress of strike or lockout, resembles in many 
ways a treaty. As a safeguard of social peace it ought to be construed 
not narrowly and technically but broadly and so as to accomplish its 
evident aims and ought on both sides to be kept faithfully and without 
subterfuge. In no other way can confidence and industrial harmony be 
sustained.?1 


This is the best expression of the attitude an arbiter on the front line 
whose decisions are not subject to judicial review should, in my opinion, 
adopt. Nonetheless, if he does so, I wish him luck. 





™ 64 F, (2d) 902. Yazoo and M.V.R. Co. v. Webb (1933). 
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THE NEW TRADE-MARK ACT* 


Exwin A. Anprus and Mert E. ScEALEs 


Any person, corporation or company with a good business reputation 
should not be required to share it with others whose reputation is not so 


good. 


Trade-marks are “reputation symbolized” and the law of trade-marks 
is the law of protection of one’s business reputation. Eternal vigilance and 
constant alertness is required to prevent encroachment upon and even de- 
struction of that reputation. 


Trade-mark law has been a law of the courts, developed from common 
law and equitable principles. Such statutes as have existed in the past, both 
federal and state, have been largely registration and recording acts. 


However, the new Federal Trade-Mark Act,! which went into effect on 
July 5, 1947, creates statutory trade-mark law with certain incontestable 
trade-mark rights which are of vital interest to every business. 


The purpose of the new Act as stated in Senate Committee Report? is 
to place all matters relating to trade-marks in one statute and to elimi- 
nate judicial obscurity, to simplify registration and to make it stronger 
and more liberal, to dispense with mere technical probabilities and arbi- 
trary provisions, to make procedure simple, and relief against infringe- 
ment prompt and effective. 


The purpose of this article is to discuss some of the provisions of the new 
Act and to comment upon and explain such provisions in order to create 
an awareness of the steps to be taken to preserve trade-mark rights under 
the Act. 


I. Errecr on Prior Law 


Provisions of law which are repealed by the new Act insofar as they are 
inconsistent therewith® are the Acts of March 3, 1881 and August 5, 1882,* 
the Act of February 20, 1905° and the amendments thereto by the Acts of 





* Pub. L. No. 489, 79th Cong. 2d sess. Effective July 5, 1947. 
* Pub. L. No. 489, 79th Cong. 2d sess. 

*Sen. Rep., No. 1333, 79th Cong. 2d sess. 

* Section 46(a). 

“21 Srar. 502 (1881) and 22 Srar. 298, (1882), respectively. 
*15 U.S.C. §§81 to 109, inclusive (1940). 
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May 4, 1906,° March 2, 1907,” February 18, 1909,8 February 18, 1911,° 
January 8, 1913, June 7, 1924," March 4, 1925,!2 April 11, 1930,1% June 
10, 1938,1* and March 19, 1920.15 


Registration now existing under the Act of March 3, 1881, and the Act 
of February 20, 1905, continue in full force and effect for the unexpired 
terms thereof and may be renewed under the provisions of section 9 of the 
new Act.@ 


Registrations now existing under the Act of March 19, 1920,17 expire 
six months after July 5, 1947, or twenty years from the dates of their regis- 
trations, whichever date is later.1® 


Miscellaneous trade-mark laws which are not repealed or affected by the 
new Act include the Act of 1946,!® which permits renewal of certain trade- 
mark registrations, Swiss White Cross Act of 1936,?° Indian Arts Act of 
1935,?1 Boy Scouts Incorporation Act of 1916,? and the Red Cross Incor- 
poration Act of 1905,?* as amended. 


II. LectstattvE History of New Act 


The legislative history of the new Act started back in 1938. In that year 
the first bill, H. R. 9041, to amend and codify trade-mark laws, was intro- 
duced in the Third Session of the Seventy-fifth Congress. Bill H.R. 4744 
was introduced in the next Congress, and this was followed by H.R. 102, 
H.R. 5461 and S. 895 in the Seventy-seventh Congress. In the Seventy- 
eighth Congress H. R. 82 was introduced but failed of passage before Con- 
gress adjourned and it was left to the Second Session of the Seventy-ninth 
Congress to enact the new Trade-Mark Act. 





*15 U.S.C. §§131 and 132, inclusive (1940). 

734 Srar. 1251, 15 U.S.C. §85, 34 Star. 1252 (1907), 15 U.S.C. §86 (1940). 

® 35 Strat. 627, 15 U.S.C. §82; 35 Star. 628 (1909), 15 U.S.C. §81 (1940). 

® 36 Star. 918 (1911), 43 U.S.C. §§436, 437 (1940). 

1° 37 Stat. 649 (1913), 15 U.S.C. §85 (1940). 

™ 43 Srat. 647 (1924), 15 U.S.C. §85 (1940). 

72 43 Strat. 1268, 15 U.S.C. §133, 35 U.S.C. §88; 43 Srar. 1269 (1925), 28 U.S.C. 
§673, 15 U.S.C. §91 (1940). 

4°46 Stat. 155 (1930), 35 U.S.C. §§2, 7, 78; 15 U.S.C. §§81, 94, 121 (1940). 

452 Stat. 638 (1938), 15 U.S.C. §§81, 121 (1940). 

#15 U.S.C. §§121 to 128, inclusive (1940). 

Section 46(b). 

715 U.S.C. §§121 to 128 inclusive. 

#8 Section 46(b). 

Law 517, 79th Cong. Chap. 587, 2d sess. 

49 Stat. 1557 (1936), 22 U.S.C. §248 (1940). 

™ 49 Star. 891 (1935), 25 U.S.C. §305 (1940). 

39 Star. 227 (1916), 36 U.S.C. §27 (1940). 

* 33 Star. 599 (1905), 36 U.S.C. §4 (1940). 
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The legislative history of the present Act indicates that prime considera- 
tion was given to every provision and its effect on the business world and 
the general public. Many committee hearings were held and the provisions 
have been considered by numerous bar associations and committees of in- 
dustry besides receiving the attention of many individuals particularly in- 
terested in trade-mark law. With the legislative background that the new 
Act has, its influence on the law of trade-marks and unfair competition 
should be far reaching. 


III. Recisrers UNpErR New Act 


The new Act establishes a Principal Register** and a Supplemental Reg- 
ister* for registration of marks. The Supplemental Register constitutes a 
continuation of the register provided in paragraph (b) of Section 1 of the 
Act of March 19, 1920, entitled “an Act to give effect to certain provisions 
of the Convention for the protection of trade-marks and commercial 
names”. The principal purpose of the Supplemental Register is to permit 
registration of marks not registrable under the Principal Register. The 
Supplemental Register is particularly concerned with protecting marks in 
foreign trade that are descriptive, geographical, or surnames. The marks 
on the Supplemental Register never become incontestable by such registra- 
tion but registration on the Supplemental Register does not preclude regis- 
tration of the mark on the Principal Register®® at a later date. Registration 
upon the Principal Register becomes possible, for example, where the mark 
obtains a distinctiveness that qualifies it as having a secondary meaning, 
as will be discussed later. This article is principally concerned with regis- 
tration upon the Principal Register and therefore no further comments on 
the Supplemental Register will be made. 


IV. RecisTRATION UNDER THE PRINCIPAL REGISTER 


In general, marks registrable under the Act of 1905 are registrable under 
the new Act with additional rights of registration being granted to addi- 
tional marks or trade symbols as will be discussed hereinafter. By way of 
introduction it is initially pointed out that there are several significant 
changes made by the new Act with respect to marks registered upon the 
Principal Register. The Act of 1905 provided that marks registered there- 
under “shall be prima facie evidence of ownership”. Under the new Act, 
registration is made prima facie evidence of the validity of the registration, 
registrant’s ownership of the mark, and of registrant’s exclusive right to 





™ Section 1. 
* Section 23. 
* Section 27. 
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use the mark in commerce in connection with the goods or services specified 
in the certificate, subject to the conditions and limitations stated therein.?* 
In another section?® of the new Act it is provided, however, that an oppos- 
ing party has the right to prove any legal or equitable defense or defect 
which might have been asserted if such mark had not been registered. 


Thus upon registration of a mark on the Principal Register the mark may 
be attacked, for example, on the grounds of descriptiveness or as being 
geographical or a surname. The opposing party may also set up the de- 
fenses of priority, estoppel or laches. In this respect registration under the 
new Act is similar to the Act of 1905. However, the new Act?® in addition 
provides that after the registered mark has been in continuous use for five 
consecutive years subsequent to the date of registration and has not been 
abandoned, the mark becomes incontestable except when one of the seven 
defenses or defects set forth in Section 33 (b) of the Act is established, and 
the certificate of registration is made conclusive evidence of the owner’s 
exclusive right to use the mark in commerce. 


After five years of registration, if the mark is able to survive the require- 
ments of Section 15 and is not subject to the defenses of Section 33 (b), the 
mark is in a stronger position than at common law since it no longer can 
be attacked as being descriptive, geographical or a surname nor is it sub- 
ject to the defenses of laches or estoppel. One other important requirement 
which must be followed to obtain incontestability is that the registrant file 
with the Commissioner an affidavit, within one year after the expiration of 
any five-year period, setting forth those goods or services stated in the 
registration with which such mark has been in continuous use for such five 
consecutive years and stating that the mark is still in use in commerce,®° 
together with the other matters specified in subsections (1) and (2) of 
Section 15. 


Section 15 also provides that marks registered under the Act of March 
3, 1881, or the Act of February 20, 1905, may become incontestable if the 
registrant files the above described affidavit and in addition files an affidavit 
under Section 12 (c) of the Act claiming the benefits of the new Act for 
his mark. 


Another point of particular interest is the provision of the new Act that 
marks sought to be registered must not be so similar to prior marks as to 
cause confusion, mistake or deceive purchasers. Under the old law of 1905 





"Section 7(b). 

* Section 33(a). 
* Section 15. 

” Section 15(3). 
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the test for registration was whether the mark sought to be registered was 
likely to cause confusion or mistake in the mind of the public or deceive 
purchasers when used with merchandise of the same descriptive properties.54 
The new Act thus is considerably broader in scope in making the test only 
a question of confusion, mistake or deception and eliminating the test of 
use of the mark on goods of the same descriptive properties. In this respect 
the new law follows more nearly the law of unfair competition. 


The new Act also provides*®* that registration shall be constructive notice 
of the registrant’s claim of ownership. Constructive notice is an innovation 
over the old law but in order to obtain the full benefits of the Act it is 
necessary that the mark be noticed as registered by displaying therewith the 
words “Registered in U. S. Patent Office” or “Reg. U. S. Pat. Off.” or the 
letter R enclosed within a circle.2* Without such notice no claim can be 
made against an infringer for profits or damages unless it can be shown 
that the defendant had actual notice of the registration. In other words, the 
mere matter of record of the registration in the Patent Office is insufficient 
to fully protect the registrant with respect to recoveries for infringement. 


The constructive notice effect of registration has numerous advantages 
to the registrant. For example, it bars second parties from building up con- 
current user territorial rights. It also places parties on notice whereby they 
may be barred from cancellation proceedings against the registrant by laches. 


Additional points of interest under the new Act will be discussed under 
appropriate headings. 


Service, Collective and Certification Marks 


The new Act provides** that service, collective and certification marks 
are registrable and the Commissioner is given authority to establish a sepa- 
rate register for these types of marks. 


This is the first time that service marks have been made registrable. A 
service mark is defined in Section 45 as a mark used in the sale or advertis- 
ing of services to identify the services of one person and distinguish them 
from the services of others and includes the marks, names, symbols, titles, 
designations, slogans, character names and distinctive features of radio or 
other advertising used in commerce. 

Marks like “Spic and Span” for cleaning services and radio program 


” 6 


titles like “People Are Funny”, “Queen For a Day” thus appear to become 










* 15 U.S.C. §85, 5 (1940). 
Section 22. 
* Section 29. 
™ Sections 3 and 4. 
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registrable. The new statute opens an avenue for the protection of slogans 
by registration. In fact it seems to permit registration of any type of distinc- 
tive advertising device. Some service marks will qualify under Section 2 of 
the Act for registration upon the Principal Register. Those service marks 
that do not meet the tests of Section 2 may be registered upon the Supple- 
mental Register if they are capable of distinguishing the applicant’s goods 
or services.*® 


Certification marks refer to marks used upon or in connection with the 
products or services of one or more persons other than the owner of the 
mark to certify regional or other origin, material, mode of manufacture, 
quality, accuracy or other characteristics of such goods or services or that 
the work or labor on the goods or services was performed by members of 
a union or other organization.*® An example of such a mark would be 
the symbol employed to indicate the approval of “Good Housekeeping” on 
a product. 


Collective marks refer to trade-marks or service marks used by the mem- 
bers of cooperatives, associations or other collective groups or organizations 
and includes marks used to indicate membership in a union, an association 
or other organization.*? For example, a mark like “New River”®* would be 
registrable. 


Concurrent Registration 


The Act provides*® that the Commissioner may register the same or 
similar marks as concurrent registrations to more than one registrant where 
they have become entitled to use such marks by their concurrent lawful use 
in commerce prior to any of the filing dates of the applicants. The same 
mark therefore may be used and registered by two or more businesses in 
different non-conflicting territories. Concurrent use or ownership of a 
mark by more than one has been recognized by the Supreme Court, as in 
the case involving the trade-mark “Rex”,* where the parties had estab- 
lished a business reputation under the mark for identical goods in different 
parts of the country. The important points in the provision are that the 
concurrent use must be “lawful” and must have occurred before any of the 
filing dates of the applicants. 





* Section 23. 
Section 45. 
* Section 45. 
** Federal Trade Commission v. Walker’s New River Min. Co., 79F. 2d 457, (C.C.A. 

4th 1935). 

® Section 2(d). 

“United Drug Co. v. Rectanus, 248 U. S. 90 (1918). 
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Use By Related Companies 


Section 5 provides that where a registered mark or a mark sought to be 
registered is or may be used legitimately by related companies, such use 
shall inure to the benefit of the registrant or applicant for registration and 
shall not affect the validity of the mark or of its registration provided such 
mark is not used in a manner to deceive the public. This is an important 
provision as it establishes the right of a subsidiary corporation, for example, 
to use the mark of the parent company, without detriment to the main 
company’s right to the mark. 


Section 5 must be read with the provisions of Section 45 wherein “re- 
lated company” is defined as any person who legitimately controls or is 
controlled by the registrant or applicant for registration in respect to the 
nature and quality of the goods or services in connection with which the 
mark is used. 

This provision indicates that there need be no stock relationship between 
companies and that under an appropriate contract in which the licensor 
establishes control of the nature and quality of the goods with which the 
mark is used, the trade-mark may be licensed for use. Contracts and licenses 
of this nature are no longer questionable to preserve rights. 





Disclaimers 


The Courts have recognized the right of an applicant to registration to 
disclaim subject matter in a mark to which no exclusive right can be given 
following the lead of the Supreme Court in Beckwith v. Robertson, Com. 
Pats.4°* The new Act in Section 6 for the first time in statutory form recog- 
nizes an applicant’s right to file a disclaimer, thus eliminating the fear of an 
applicant that his rights to the mark may be jeopardized at a later date in 
view of matter disclaimed. In fact, the Act provides in Section 6 that the 
filing of a disclaimer will not prevent registrant from obtaining exclusive 
right to the disclaimed matter if such matter becomes distinctive of regis- 
trant’s goods or services. 


Assignments 


Section 10 makes a very important change over the old law with respect 
i to assignments in that assignments may be made in connection with that 
part of the good will of the business connected with the use of and sym- 
bolized by the mark. It is no longer necessary to assign the entire good 
will of the business so long as that part of the good will with which the 
mark is associated is assigned. 





* 252 U. S. 538 (1919). 
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Display and Advertising Use of a Mark 


Section 45 provides that a mark shall be deemed to be used in commerce 
(a) on goods when it is placed in any manner on the goods or their con- 
tainers or the displays associated therewith or on the tags or labels affixed 
thereto, and (b) on services when it is used or displayed in the sale or 
advertising of services. The mark no longer needs to be affixed to the mer- 
chandise. This requirement of the old law was laborious particularly with 
respect to those goods on which it was impossible to apply a trade-mark. The 
language with respect to displays is uncertain. The term may be inter- 
preted broadly to include advertising in which the goods with the mark 
thereon are displayed. It is clear that with respect to service marks, use of 
the mark in advertising services is sufficient. 


Corporate Names 


Under the old law, if the Patent Office had on file the name of a corpora- 
tion or knew of a corporation corresponding to the mark sought to be regis- 
tered, registration was denied even though the incorporation date of such 
corporation was after the date of applicant’s use of a mark. The problem is 
particularly illustrated by Ex parte Brown and Williamson Tobacco 
Corp.,*°” a manuscript decision of the Commissioner of Patents, where 
registration of the mark “Life” on cigars, cigarettes, smoking tobacco, chew- 
ing tobacco and snuff was refused in view of the corporate name “Life Inc.” 
even though the applicant proved he used the mark “Life” before the in- 
corporation of “Life Inc.”. The 1905 Act provided that trade-marks which 
consisted of an individual, firm, corporate or association name could not be 
registered. No similar provision is found in the present Act. 


Attention is called to Section 2 (d) which prevents registration of a 
mark resembling a mark or trade name previously used in a certain man- 
ner by another in the United States. Under this section it may be possible 
for a corporation, using its name as a trade name to bar registration of the 
same by another where the corporation was prior to such other in use of 
the name, and even where the corporation was formed subsequent to the 
other’s use of the mark and prior to the application for registration, there 
may be concurrent user rights between the two. 


Secondary Meaning 


Under the old 1905 law, if a mark had been in exclusive use for a period 
ten years preceding February 20, 1905, registration could be obtained even 
though the mark was geographical, descriptive or a surname or otherwise 





“> 68 U.S.P.Q. 21 (1945). 
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prevented from registration. This was the only recognition the 1905 Act 
gave to marks that became distinctive so that when applied to the goods of 
the owner they gained a secondary meaning as far as the public was con- 
cerned and no longer were considered to be a surname or descriptive or 
geographical when used with particular goods. 


Many marks since 1905 have developed a secondary meaning, i. e., where 
the trade-mark significance outweighs the primary or initial meaning, but 
never have been registrable since registration of such marks were limited 
to ten years use prior to 1905. The new Act makes it possible to register 
such marks since it provides that marks which have become distinctive of 
the applicant’s goods in commerce may be registered irrespective of the 
original meaning of the word. The Commissioner is given considerable 
discretion to determine when a mark has become distinctive and may ac- 
cept proof of continuous and exclusive use for five years next preceding the 
filing date of the application as sufficient proof of secondary meaning.** 


V. REMEDIEs 


The old trade-mark Act of 1905 afforded no protection against infringe- 
ment unless the use of the mark complained of occurred in connection with 
merchandise of substantially the same descriptive properties as those set 
forth in the registration.*® The new Act“ provides relief against infringe- 
ment whenever a competitor’s use is likely to cause confusion or mistake 
or to deceive purchasers as to the source of origin of such goods or services. 


In interpreting the language of the old law, some courts took the view 
that the meaning of the statute was not limited to identical goods but that 
the concept of “descriptive properties” was tied in with the class of goods.*® 
Other courts believed the concept should be broader than the class.*® 


In any event there was clearly a point beyond which the courts could 
not go in extending the language of the statute to enforce a technical trade- 
mark. The result was that the courts did not grant relief on the grounds 
of infringement of a technical trade-mark, but instead resorted to the 
broader concepts of the law of unfair competition to give the plaintiff relief 
against one obviously attempting to ride on plaintiff's good will. 


The law of unfair competition that was applied by the courts itself came 





“15 U.S.C. §85. 
“ Section 2(f). 

#15 USC. $96. 
“Section 32(1). 
“ Beech-Nut Packing Co. v. P. Lorillard Co., 7 F. 2d 967 (C.C.A. 3rd 1925). 
“LL. E. Waterman Co. v. Gordon, 72 F. 2d 272 (C.C.A. 2nd 1934). 
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into a period of development. The older cases denied relief unless it could 
be established that there was confusion of source on the part of the public 
as to the goods. In other words, competition between the goods of the par- 


ties was necessary. 


The concept, however, has gradually developed so that it is not the exist- 
ence of competition between parties but rather the unfairness of the com- 
petition resulting in the public being confused as to the source of goods, 
which is important.*? 


The present philosophy of broad protection for unfair competition was 
expressed by Judge Learned Hand, as follows: 


However, it has of recent years been recognized that a merchant may 
have a sufficient economic interest in the use of his mark outside the 
field of his own exploitation to justify interposition by a court. His 
mark is his authentic seal; by it he vouches for the goods which bear it; 
it carries his name for good or ill. If another uses it, he borrows the 
owner’s reputation, whose quality no longer lies within his own control. 
This is an injury, even though the borrower does not tarnish it, or 
divert any sales by its use; for a reputation, like a face, is the symbol 
of its possessor and creator, and another can use it only as a mask. 
And so it has come to be recognized that, unless the borrower’s use is 
so foreign to the owner’s as to insure against any identification of the 
two, it is unlawful.*® 


The new Act carries over into statutory law for application to properly 
registered trade-marks the modern concept of the law of unfair competi- 
tion as developed by the courts so that one can obtain relief for infringe- 
ment of his registered trade-mark if he shows that a confusion of source 
is likely to result which may be injurious to his business reputation. Thus, 
one with a trade-mark on watches will be given relief against one using 
the mark on shoes. There should be no reason why one with a well estab- 
lished trade-mark should not be able to prevent use of the mark on any 
article even though the article be as divergent as “lipsticks” and “steam 
shovels”. Even before the Act goes into effect one federal court has drawn 
attention*® to the language of the new Act wherein relief is afforded for a 
“colorable imitation” where use is “likely to cause confusion or mistake or 
to deceive purchasers as to the source of origin” of the goods.®® It should 
further be noted that the new Act applies to services as well as goods. 


Specific remedies are provided in the Act for relief against use of false 





“ For a complete discussion of the problem here see 148 A.L.R. 1 ef. seq. 
“Yale Electric Corporation v. Robertson, 26 F. 2d 972, 974 (C.C.A. 2nd 1928). 
“La Touraine Coffee Co., Inc. v. Lorraine Coffee Co., Inc., 157 F. 2d 115 (C.C.A. 
2nd 1946). 
™ Section 32(1) (a). 
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designations of origin and false descriptions.® The importation of goods 
bearing infringing marks or names is also forbidden.®? 


The Act is open to interpretation as to whether it effects the doctrine 
enunciated by the Supreme Court in Erie R. Co. v. Tompkins.5** In that 
case, the Supreme Court held that a federal court whose jurisdiction was 
based on diversity of citizenship was required to apply the decisional as well 
as the statutory law of the state. The decisions of the federal courts in the 
field of unfair competition which had been built up over a period of years 
appear no longer to be binding®® and rights are governed by the law of 
forty-eight different jurisdictions. 


There are some views to the effect that the new Trade-Mark Act re- 
moves the requirement alleged to result from the Erie case that the deci- 
sions of the various States with respect to unfair competition be applied, 
and establishes protection by federal law against unfair competition. These 
views are based on the argument that the new Act provides that the reme- 
dies for infringement®* to persons parties to the Conventions set out in 
Section 44 (b) are available so far as they may be appropriate in repressing 
acts of unfair competition. Unfair competition is defined in the Conventions 
which upon adoption have become a part of our federal law and corresponds 
to those acts enjoined by our courts under the common law. 


The Act further provides®® in effect that citizens or residents of the United 
States shall have the same benefits under the Act to suppress unfair com- 
petition as foreigners. If residents and citizens of the United States are 
placed on the same basis as foreigners by the Act, then there would seem to 
be merit in the argument that as respects relief for unfair competition, the 
determination shall be made under federal law rather than state law to 
overcome the doctrine of the Erie case. It will be interesting to see how 
the courts view the sections referred to as they indirectly at least appear 
to establish that federal law should be applied in federal courts when relief 
from unfair competition is asked. It seems to be the intent of the Act as 
provided in Section 45 to protect persons engaged in commerce within 
the control of Congress from unfair competition. 


Even without resorting to the Convention agreements above referred to, 
it would appear that parties bringing actions for unfair competition are 





™ Section 43 (a) and (b). 

*? Section 42. 

528 304 U. S. 64 (1937). 

* For a more complete discussion see 114 A.L.R. 1487 and Philco Corp. v. Phillips Mfg. 
Co., 133 F. 2d 663 (C.C.A. 7th 1943). 
™ Section 44(h). 
® Section 44(i). 
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entitled to all the remedies the Act provides for trade-mark infringement 
if Sections 44 (h) and (i) are paraphrased to read that citizens or residents 
of the United States shall be entitled to effective protection against unfair 
competition, and the remedies provided under the Act for infringement of 
marks shall be available so far as they may be appropriate in repressing acts 
of unfair competition. 


At least it seems clear that registration under the new Act gives the federal 
courts jurisdiction under Section 39 thereof so that all questions involving 
the rights of a registrant will be determined under the federal law rather 
than the law of the state in which the action arose. Thus in a case involving 
a trade-mark registered under the Act and a question of unfair competi- 
tion the court takes jurisdiction under the registration statute and all ques- 
tions involving the matter of unfair competition are then controlled by fed- 
eral law rather than the state law. This clearly is in line with the trend of the 
federal courts to remove the chaotic effect of the Erie case as evidenced in 
decisions in recent years.°® 


VI. Strate Trape-Marks 


The new Act could not abolish state trade-mark registrations or state 
laws on registration since registrations may be wholly a matter of intra- 
state commerce which the federal government cannot regulate. However, 
it is provided that in the construction of the new Act*? the intent is to pro- 
tect registered marks used in commerce within the control of Congress 
“from interference by State, or Territorial legislation”. 


The incontestability provision of Section 15 prevents acquisition of incon- 
testable rights in a trade-mark where the use of the registered mark in- 
fringes a valid right acquired under the law of any state or territory by 
use of a mark or trade name continuing from a date prior to the date of 
the publication of the registrant’s mark. The terminology, “law of any state,” 
would include common law as well as statutory law. 


Thus, mere use of a trade-mark in Wisconsin without registration of the 
mark in the state®® to establish ownership at a date prior to the date of 
publication of a registrant’s mark, is sufficient to raise any common law 
defense in Wisconsin in an action for infringement of a mark which is 
incontestable as against others. The provisions of Section 15 must also be 
considered with Section 33 (b) (5) which provides that the defense of prior 





Bulova Watch Co., Inc. v. Stolzberg, 69 F. Supp. 543 (D. Mass. 1947); Philco 
Corp. v. Phillips Mfg. Co., 133 F. 2d 663 (C.C.A. 7th 1943). 
* Section 45. 
* Wis. Stats. (1945) c. 132. 
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use “shall apply only for the area in which such continuous prior use is 
proved”. In view of this section it would appear that the “incontestable 
right” of the registrant in territories or states other than Wisconsin would 
not be subject to common law defenses in an action for infringement against 
the Wisconsin trade-mark owner in the event the Wisconsin trade-mark 
owner attempted to expand the use of his mark into other states. 


Most of the writers on the subject of the new Act take the view that 
there is no necessity or advantage of registering a trade-mark under a state 
trade-mark statute. Certainly the intent of the new Act was to lessen the 
importance of state registrations. However, the question may be posed, in 
considering the provisions of Section 15 above referred to, as to whether 
state trade-mark registrations in certain instances may provide some advan- 
tages with respect to defenses of prior use against the establishment of the 
“incontestable rights” of a registrant and with respect to establishing terri- 
torial interests from the standpoint of concurrent use. 


VII. Summary 


In summary hereafter are stated numerous advantages of registration un- 
der the new Act over common law rights. Some of these advantages have 
been discussed in this article and others are mentioned as additional points 
of interest: 


(1) Registration is made prima facie evidence of registrant’s exclusive 
right to use the registered mark subject to certain conditions and 
legal and equitable defenses; 


(2) Registration gives the right to bring suit for infringement in a U. S. 
District Court regardless of absence of diversity of citizenship or of 
amount involved; 


(3) A registrant may collect all of the profits made by the infringer out 
of the infringing sales and in addition as high as treble damages; 


(4) A registrant has the right to stop importation of goods marked in 
a manner to infringe and to have the customs officers police importa- 
tions for him; 


(5) Registration is made constructive notice of ownership, and the regis- 
trant may collect profits and damages back of actual notice (not to 
exceed six years back of the date of suit) provided he signifies on 
his mark that it is registered; 


(6) An injunction against infringement is made enforceable in all U. S. 
District Courts; 






















July] THE NEW TRADE MARK ACT 631 


(7) After five years from the date of registration (or of a petition by a 
1905 Act registrant) the registration becomes conclusive evidence 
of the registrant’s exclusive right to use the mark subject only to a 
few specified defenses such as fraud, abandonment, improper use, 
violation of the anti-trust laws, and certain vested rights of prior 
users and registrants in limited territories; 


(8) Registration, when it becomes incontestable, preempts national and 
foreign commerce, and the territory of enforcement is no longer 


limited to the registrant’s possibly limited field of use; 


—— 


(9) Registration authorizes intercompany use of a mark where regis- 
trant exercises proper control of its use; 


(10) A registered mark may be transferred with that part of the busi- 
ness with which the mark is used; 


(11) A registered mark may be infringed by a non-trade-mark use of the 
mark, as in advertising or sales; and 


(12) A registrant may obtain an injunction against a printer of the in- 
fringing trade-mark label or against publishers, and has additional 
advantages in the proving of profits and damages against infringers. 


This article has attempted to touch on some of the highlights of the new 
Act. There are numerous other provisions of equal importance that might 
well have been selected for discussion and explanation. Many of the pro- 
visions of the Act will require clarification and correlation by the courts 
over a period of years. It is hoped that their interpretations will fully recog- 
nize the substantive aspects of the new Act in order to give trade-mark 
owners the protection under the Act which was intended by Congress and 
those who have taken an active interest in supporting trade-mark legisla- 
tion by the federal government. 


— 
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POST-WAR DEVELOPMENTS IN JAPANESE LAW 


Tuomas L. BLAKEMORE 


An interpretative description of Japanese law as it now stands must start 
with a consideration of the nature and objectives of the Allied occupation of 
Japan. The sweeping legal reforms which are coming in the wake of 
Japan’s defeat are only in part the result of changes in Japanese ways of 
life which have already occurred. To a considerable degree these are also 
patterns for future transformations which the Allied Powers seek to induce. 

Unfortunately, this article is prepared at a time when much of the occupa- 
tional legislative program has not been completed.1 The ultimate form of 
many important and imminent changes in law can only be surmised from 
the general tenor of drafts being prepared by government committees or 
bills awaiting Diet consideration. 


Tue OccupaTION 


The occupation of Japan by the Allied Powers is an event without prece- 
dent or parallel in all of Japan’s long history. It also is a military occupa- 
tion which is developing along quite unusual lines. Above and beyond those 
military considerations which normally govern the dispositions victors 
make of enemy territory, there are present in the Allied control of Japan 
broad programs for social, political, and economic reform, some phases of 
which are only faintly related to the elimination of militarism or the reduc- 
tion of military potential. 


It is not necessary to strain conventional definitions or the powers of an 
occupant in order to find legal justification for the depth of the Allied 
intervention in Japanese domestic affairs.2 By accepting the Potsdam 
Declaration as the basis for surrender, the Japanese Government committed 
the nation to submit to occupation in order to achieve the objectives stated 
therein.’ Liberally interpreted, an elimination of “the authority and influ- 
ence of those who have deceived and misled the people of Japan into em- 





* Date of completion, 28 March 1947. 

*CHaRLEs CHENEY Hype, INTERNATIONAL Law CHIEFLY AS INTERPRETED AND AP- 
PLIED IN THE UNITED States (Second Edition, pp. 1889, 1904. 

* The Instrument of Surrender contains the following provisions: 

“We hereby undertake for the Emperor, the Japanese Government and their suc- 
cessors to carry out the provisions of the Potsdam Declaration in good faith and to 
issue whatever orders and take whatever action as may be required by the Supreme 
Commander for purpose of giving effect to that Declaration.” 

“The authority of the Emperor and Japanese Government to rule the State shall 
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barking on world conquest,” a removal of “all obstacles to the revival 
and strengthening of democratic tendencies among the Japanese people,”® 
and the establishment of “freedom of speech, of religion, and of thought, as 
well as respect for the fundamental human rights,”® would include almost 
any change the Allied Powers see fit to require.’ 


Thus far in the course of this occupation the Japanese Government has 
conducted through its own processes and agencies most of the measures 
which implement the Potsdam Declaration.* In so doing, it either has 
complied with directives of the Supreme Commander for the Allied Pow- 
ers or has acted ostensibly of its own volition.® In respect to matters which 
are not within the scope of the Potsdam Declaration, the Japanese Govern- 
ment has had complete freedom of action.!° 


In practice most of the important decisions relating to the governing 
of Japan during the last year and a half have been greatly influenced by 
the large number of American experts on the Headquarters Staff of the 
Supreme Commander for the Allied Powers (usually referred to as SCAP). 
This group includes many persons of outstanding ability and flexibility 
of mind who on the whole are motivated by as constructive a spirit as has 
ever accompanied an occupation. On the other hand, relatively few of these 
experts have had previous experience in Japan or with Japanese affairs. 
As is only natural, they tend to visualize the solution of Japanese problems 
in terms of the accomplishment, in their respective fields, of progressive 





be subject to the Supreme Commander for the Allied Powers who will take such steps 
as he deems proper to effectuate these terms of surrender.” 

To be found in Nippon Kanri Horei Kenkyu (Kyoto 1946), Vol. 1, Part 1, p. 13 
(Documentary Supplement). 

* Paragraph 6 of the Potsdam Declaration, to be found in Nippon Kanri Horei Kenkyu, 
Vol. 1, Part 1, p. 4 (Documentary Supplement). 

* Paragraph 10 of the Potsdam Declaration, Id. 

Id. 


™The paramount position of the United States in the conduct of the occupation was 
specifically stated in the initial declaration of general post-surrender policy, jointly pre- 
pared by the Departments of State, War and Navy, and approved by the President on 
September 6th, 1945. Part II, Section, Paragraph 2 provides: 

“Although every effort will be made by consultation and by constitution of appro- 
priate advisory bodies to establish policies for the conduct of the occupation and the 
control of Japan which will satisfy the principal Allied Powers, in event of any differ- 
ence of opinion among them, the policies of the United States will govern.” 

*Direct Allied action in respect to Japanese nationals has been limited to censor- 
ship, policing activities, and the trial of war criminals and individuals committing 
acts which are contrary to the objectives of the occupation. 

* The roles of the Far Eastern Commission and the Allied Council for Japan in re- 
gard to the formulation of policies are not material in this connection since all direc- 
tives to the Japanese Government are transmitted through the Supreme Commander 
for the Allied Powers. 

For an excellent analysis of the legal basis of occupation see Articles by TANAKA 
Jiro, Nippon Kanri Horei To Kokunaiho, supra, Note 3, pp 47-64, and Nippon Seiji 
Kanri No Kihon Gensoku in Vol. 1, Part 2, pp. 28-55 of the same series. 
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programs similar to those which they have known and advocated in the 
United States. Since these advisors come in direct and almost daily con- 
tact with Japanese agencies, their opinions and advice serve as a strong 
stimulant for the Americanization of objectives, techniques, and organi- 
zational patterns. 


While this is Japan’s first encounter with a military occupation, she has 
experienced before sudden and powerful waves of foreign influence. In the 
seventh century a highly developed Chinese civilization all but.enveloped a 
primitive Japan which kept its independence only through a wholesale 
and indiscriminate adoption of Chinese culture. In the latter part of the 
nineteenth century a realistic group of statesmen recognized that moderni- 
zation alone could preserve the country from Western exploitation and 
made a similar decision to open the dikes to a flood of alien thought and 
methods. To those contemporary Japanese leaders who at times are taking 
what are to them distasteful or politically dangerous actions because of a 
similar lack of alternatives the presence of foreign armies and foreign 
reformers must seem simply an additional complication to a recurring 
problem. 


The most distinctive feature of this latest infusion of alien concepts is 
the furious tempo at which changes are being attempted. In comparison 
with the reforms already launched under General MacArthur, the trans- 
formations of the Meiji era are leisurely and gentle evolutionary processes. 
Nor is the atmosphere as generally favorable as that which existed seventy 
or eighty years ago when the Japanese people, fresh from isolation and 
conscious of a need for development, took readily to foreign suggestion. 
While the Japanese nation has proved amazingly responsive and coopera- 
tive under occupation, the fact is apparent to all Japanese that most of the 
current reforms have their genesis in the policies of recent enemies. Desir- 
able though many phases of the occupational program may prove to be, 
their full acceptance may require years of education. 


The duration of the Allied occupation, however, likely will be far shorter 
than that necessary to develop in advance a solid public support for all 
objectives. SCAP must act immediately if it is to act at all. Therefore, in 
certain fields, legislation of a very advanced character is being pushed in 
the hope that it will supply the proper framework for future growth. 


One of the results of this calculating use of legislation is that Japanese 
law, in its present form, is somewhat unstable. It reflects much that does 
not yet exist in Japanese society, and perhaps some things which will never 
materialize. But at the same time, contemporary laws offer a preview of the 
shape Japan will take in the future, if social growth follows occupational 
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plans. In order properly to appreciate the significance of recent legislative 
changes, it is necessary to look briefly at the history of Japanese juris- 
prudence before the end of World War II. 


Historica, SKETCH 


Scholars divide the course of Japanese law into three periods, the first 
extending from pre-historic times to the early seventh century A.D., the 
second from the seventh century until the Meiji Restoration in 1868, and 
the third being the modern era." Whether a fourth division will eventual- 
ly be recognized as dating from the Allied occupation is, in a sense, the 
fundamental enquiry of this article. 

Japanese law before the seventh century was unwritten and primitive. 
It appears to have dealt chiefly with the rituals of ancestor worship and 
to have concerned clans and families, rather than individuals.12 A few 
remnants of this period are still to be found in the special law which gov- 
erns the organization and activities of the Imperial Household.® 

With the enactment of the Taika reforms in 645-650 A.D., and the 
Taiho Code in 702 a completely Chinese pattern of government was project- 
ed into a country far too backward to appreciate and apply effectively such 
institutions as centralized government, a civil service based on merit rather 
than birth, conscription, national ownership of land, taxation, and elaborate 
codes of law.’* Powerful familes dominated in the new governmental 
structure as effectively as in the old. Gradually, central authority weakened, 
and by the twelfth century a feudal system had set in. It lasted until 1868. 

Throughout Japan’s medieval period, the Imperial Court exercised no 
political power and simply provided a useful backdrop for the rule of a 
succession of military houses. Formal Chinese legal institutions were modi- 
fied first to accord with feudal conditions, and later to accommodate a 
quasi-centralized military government which was controlled by a single 
dynasty for the final three hundred years. Separate laws and traditions 
governed the activities of nobles of the Imperial court, warriors, common- 
ers, and outcasts. The ownership of land was restricted to the warrior 
classes, but merchants gradually overcame this handicap and gained a sub- 





1 Miura Shuko, Hosei shi, Vol. 22 of Gendai Hogaku Zenshu (Tokyo 1930). Many 
legal historians make further subdistinctions in the period between 600 A.D. and 1868. 
See Maxt Kenzo in Nippon Hoseishi Gairon. 

13 Hozum1 NosusHIGE, ANCESTOR WorsHIP IN JAPANESE Law (Tokyo 1938), pp. 104- 
105-106; also Srr GeorcE SANSOM, JAPAN, A SHORT CULTURAL History, (New York 1943) 
pp. 37-45. 

48 Koshitsu Tempan enacted as a special form of Imperial Ordinance in 1889, and 
revised as Statute No. 3 of 1947. See also Koshitsu Saiki Rei (Imperial Ordinance of 
1902). 

14 Sansom, supra, Note 13, p. 51, 74. 
5 Miura, supra, Note 11, p. 304. 





8 



























636 WISCONSIN LAW REVIEW [Vol. 1947 


stantial economic position. Customary law varied greatly by locality.1® 
After 1600, law assumed both a local and national character and was en- 
forced by representatives of the National Government, as well as by feudal 
lords. A rudimentary national judicial system was developed which pro- 
vided for both civil and criminal actions and appeals.’* Law, for the most 
part, consisted in esoteric instructions and regulations of officials, which in 
the criminal field were rarely or only partially publicized.1* No distinct pro- 
fession of legal advocates appeared.}® 


The Meiji restoration began in 1868 with the overthrow of the ruling 
Tokugawa family by opposition clans who “restored” governmental con- 
trols to the Emperor Meiji. This was followed by the re-establishment of a 
strong central government, the abolition of the feudal regime and the 
abandonment of the policy of isolation which had secluded Japan for three 
hundred years. Codes, patterned closely after those of France and Ger- 
many, were enacted both to unify domestic law in a fashion conducive 
to modernization, and to reassure the Western powers who were reluc- 
tant to relinquish extra-territorial rights so long as unfamiliar patterns of 
law continued to exist.”° In its initial contacts with the West, the Japanese 
legal world appears to have taken an equal interest in the common law 
and civil law, but the simplicity of a codified system and the presence in 
Japan of several outstanding French and German jurists, led to the use of 
continental models.”! Judicial institutions as well as laws were patterned 
on those of Europe. 


The westernization of Japanese law which occurred in the Meiji era 
was relatively throughgoing.?* Today, except for a few visible reminders 
of earlier indigenous institutions, the most obvious of which are in the 
field of domestic relations, Japanese jurisprudence has a markedly conti- 





%® Joun Henry Wicmore, Private Law in Old Japan, (Introduction) pp. 1-23, found 
in Vol. 20 (Supplement) of Transactions oF Asiatic SociETY OF JAPAN (Tokyo). Re- 
printed in part in 1941 and 1943 by the Japanese Society for Cultural Relations, under 
the title Law and Justice in Tokugawa Japan. 

7 WicMoRE, supra, Note 16, pp. 71-94. 

% Restrictions on publication of laws in the Tokugawa period are discussed by Mrura 
SHuKo, HoseisH1 No Kenxyu (Tokyo 1923) pp. 141-145, 149. 

 NakaMuRA Muneo, Bengoshi Seido no Kenkyu in Wasepa Hocaku, Vol. 15, p. 2. 

For summaries in English of the process of codification, see J. E. pe BECKER, 
Elements of Japanese Law, p. 6-10, Vol. XLIV, of Transactions or Asiatic SocrETy 
oF Japan and Hozumr Nosusnice, THE New JAPaANEsE Civit CopE as MATERIAL FOR 
THE Stupy OF COMPARATIVE JURISPRUDENCE (Tokyo 1912), pp. 25-28. The standard 
Japanese histories of this period are Me1y1 HoseisHtron by Kopayacawa Kingo and 
Meiji Hoseishi by Kiyoura Keigo. 

™ Hans Ruete, Der EINFULUSs DEs ABENDLAENDISCHEN RECHTES AUF Dre RECHTs- 
GESTALUNG IN JAPAN UND CHINA. (Bonn 1940), pp. 71-74. 

™ See TAKAYANAGI KENzO, Reception and Influence of Occidental Legal Ideas in Japan. 
(Included in a collection of essays entitled WrsTERN INFLUENCES IN MODERN JAPAN, 
published by University of Chicago Press in 1931). 
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nental appearance. Less evident but very influential are the survivals of 
old attitudes and concepts which frequently lead to unforeseen results in 


the application of westernized statutes. 


The period of receptivity, however, has ended. Japanese no longer think 
of the laws which have taken root in their country as being French or 
German: they now are truly Japanese and can be altered or discarded no 
more readily than laws in force in any other country. In World War II a 
small group of scholars agitated for a return to “pure” Japanese legal 
traditions,** but equally as articulate and ineffectual was another group of 


nationalists which favored the introduction of Nazi theories. 


While there has been relatively little reaction against the codes enacted 
forty to sixty years ago, there also has been relatively little improvement 
of the originals. Such modifications as have occurred are in the form of 
judicial interpretations. After World War I, a few codes were revised,”* 
but the national pre-occupation with the problems incident to continental 
expansion after 1931 largely limited legal changes to measures which con- 
tributed to mobilization. By the end of World War II, many fields of Japa- 
nese law were far out of line with social actualities, and even without the 
spur of the Potsdam Declaration extensive reforms undoubtedly would 
have been made. 


CoNSTITUTION 


Constitutional law, in the American sense, has never yet existed in 
Japan.”° The old Japanese Constitution,”® now in its final days, was enacted 
in 1889. In form it resembles the Prussian and Bavarian Constitutions of 
that time, a fact attributed both to the desire of the Japanese draftsman to 
circumscribe popular powers as successfully as had been done in Ger- 





The best known were the members of Nippon Hori Kenkyukai (Society for the 
Study of Japanese Jurisprudence). 

“The more important revisions were those of the Commercial Code in 1938, and 
the Code of Criminal Procedure in 1922. 

*Provisions of the Japanese Constitution have been unenforceable. The Supreme 
Court of Japan twice has declared its lack of capacity to pass upon the constitutionality 
of legislation. Daishin Hanketsu Shoroku, Vol. 54, p. 6371, and Daishinin Keiji Han- 
ketsu, Vol. 20 p. 1924. 

*The Constitution promulgated on 3 November 1946 has not become effective at 
the date of completion of this article. Japanese usually find it convenient to refer to this 
as the “new” Constitution, and the Meiji Constitution still in effect, as the “old” Consti- 
tution. The same terminology is followed in this article. 
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many,” and to the personal influence of German legal advisors during 
the formative period.?8 


Both in content and in method of enactment it has been a thoroughly 
undemocratic document. It was conferred on the Japanese people as the 
gift of the Emperor Meiji, and instead of recognizing individual rights, it 
has served rather to restate in modern form the powers of the Emperor.?® 
The same autocratic spirit pervades certain basic laws and ordinances of a 
quasi-constitutional nature, such as those governing the Imperial House- 
hold, the Diet, the Privy Council, and the Cabinet. 


Under this old Constitution, full sovereignty is vested in the Emperor.*° 
The Emperor possesses all executive powers, and exercises legislative pow- 
ers subject only to the approval of the Diet in certain stated situations. The 
Diet itself is a weak, bicameral institution in which the upper house is 
comprised of Peers and Imperial appointees who include prominent states- 
men, scientists, scholars, and representatives of wealthy classes. The Judici- 
ary has a formal independence but court jurisdiction can be limited by 


statute.34 


The Imperial role in the actual operations of constitutional government 





* ITO Hirobumi, generally regarded as the father of the Meiji Constitution, toured 
Europe in 1882 and 1883 to inspect the workings of various constitutions and discuss 
constitutional problems with scholars. In a letter to one of the elder statesmen of Japan, 
written after meetings with Rudolf von Gneist and Lorenz von Stein, he observed: 
“From (them) I obtained a clear understanding of the organization of the State. I will 
discuss with you at a later time how we will be able to achieve the great mission of 
firmly establishing the foundations of the Imperial House and upholding the Imperial 
prerogatives. The present tendency in our country is that of erroneously believing, as 
the essence of truth itself and even to the extent of virtually overthrowing the State, 
the writings of the British, American and French liberals and radicals. For that reason, 
I, as a patriot, rejoice from the bottom of my heart at this opportunity of finding a 
way and means of reversing this trend, and a powerful tool which can be applied to 
achieve this result.” 

OsaTaKE TaKEsHI, NiHon KENsEISHI Taiko, (Tokyo, 1939), p. 676. 

* Suzuki Yasuzo, KEMpo SEITEI TO RoErsuRERU (Tokyo, 1942); RueTe supra Note 


21, P. 83. 

*® MinoseE Tatsukicut, Kempo Seici, p. 9-15; Tanako Jiro in Nippon Se1j1 KanriI 
no Kinon Gensoxu, Vol. 1, supra note 3, Part 2, p. 41. 

* Articles 1-4. Minose Tatsukichi, perhaps the best known authority on the old 
Constitution, located sovereignty in an eternal Japanese State of which the Emperor was 
an “organ” or an “agent”. Supra Note 29, p. 15-19. This interpretation was criticized 
in Diet debates in 1935 and resulted in his expulsion from the House of Peers and 
the faculties of Waseda and Chuo Universities. Other constitutional scholars have pre- 
ferred to give a more literal construction to the articles of the Constitution relating to 
Imperial powers, or to refrain entirely from discussions of sovereignty. For the orthodox 
interpretations see Usrsuct SHINKICHI, Kempo Jutsucit p. 94-95 (Tokyo 1925), and 
Hozumi Yatsuxi, Kempo Teryo (Tokyo 1911), p. 189. 

™ Articles 60 and 61 provide for special tribunals and an Administrative Court. See 
Sections IV and VII of this article for a description of the role of these courts. 
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has been exceedingly slight.*? Powers vested in the Emperor by the Con- 
stitution have been exercised in his name by advisors, both within and out- 
side the Cabinet. To a slight degree the Emperor’s personal feelings may 
have entered into the selection of some of these advisors, although usually 
they were named upon the informal agreement of the important political 
forces at any given time. For a short period following the first World War, 
Cabinets even were headed by popularly elected leaders. 


Early in the occupation the Japanese began to consider the need of a 
revision of the Constitution, and in October 1945, a Cabinet Committee 
was appointed to draft constitutional amendments. Various political par- 
ties and private groups publicized proposals. On the 6th of March 1946, 
a completely revised Constitutional draft was released by the Government. 
After several months of public consideration and Diet debate, during 
which numerous changes were made, it was formally promulgated on No- 
vember 3rd, 1946. Application was suspended for six months to permit the 
enactment of implementing legislation.** 


Formally the new Constitution is an amendment of the old. The changes 
in content, organization and even in terminology, are so marked, however, 
that it is clear that a new Constitution has emerged. The Diet which tech- 
nically “approved” the draft submitted in the name of the Emperor actual- 
ly was elected for the avowed purpose of Constitutional revision, and 
might qualify as a true Constitutional assembly.*4 


The new Constitution, at the same time, resembles the old Japanese Con- 
stitution and incorporates many new concepts of English and American 
origin. Its articles and their arrangement show evidence of the haste which 
was required in its construction, and the general tenor is much more 
reminiscent of the eighteenth century than the twentieth. Voluminous at- 
tention is given to the rights of individuals, but very little is said concern- 
ing the obligations of individuals to submit to restrictions imposed for the 





*? Perhaps the single occasion in the life history of the present Constitution when an 
Emperor exercised political powers personally and directly was Hirohito’s issuance of an 
order of surrender, which was delivered on 10 August 1945 to a Council of Ministers. 
An impressive description of this event is given by Sakonomizu Hisatsune, an Imperial 
Household aide, at pages 66-67 of Saico No Gozen Kaici1 (Tokyo 1946). 


* For a thorough account of the drafting of the Constitution, see Kempo Kaisei Mon- 
dai no Keika by Sarto Isao in the April to December 1946 issues of Horirsu JrHo, and that 
of Nihon Shakai Kagaku Kenkyujo in Horirsu SHimpo, May 1946. For a comprehensive 
analysis of the new Constitution, see the Summation of non Military activities in Japan 
for December 1946, pp. 25-40, issued by Supreme Commander for Allied Powers. 


“Sato Isao, Horirsu JiHo, September 1946, p. 31. See also the pre-election state- 
ment of Prime Minister Shidehara in Asati Suimpun, 10 April 1946. 
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common good.*° The renunciation of war is an unprecedented constitu- 
tional provision.*® 

Nevertheless, in its definition of governmental institutions and their 
powers, this Constitution is clear and incorporates the experiences of many 
nations. The symbolic role of the Emperor is recognized, and his lack of 
political powers is affirmatively stated.** Popular sovereignty flows from 
the legislative to the executive branch of the government, with legislative 
supremacy firmly established by the provisions that the Prime Minister 
and half of his Cabinet must be named from among the members of the 
Diet, and that the Cabinet is responsible to the Diet. As a counterbalance, 
the English parliamentary technique is followed of permitting the Prime 
Minister to dissolve a Diet and call for an election, upon receiving a vote 
of non-confidence. As before, the Diet is bicameral, but the House of Rep- 
resentatives is given a certain superiority over the House of Councillors, in 
respect to legislation. In times of Cabinet transition legislative powers will 
be exercised by the House of Councillors. 

Elaborate provisions are made for the independence and strength of the 
Judiciary. Courts are empowered to determine the constitutionality of any 
law, order, regulation and official act—a provision which thereby estab- 
lishes the new Constitution, in fact as well as in name, as the supreme 
law of the land.** All Supreme Court Justices are to be selected by the Cabi- 
net and are subject to recall at the ensuing election. A provision for sub- 
sequent submissions to recall at ten-year intervals may prove meaningless, 
unless greater publicity is given to Japanese judicial matters than hereto- 
fore. 

Viewed as a whole, the Constitution appears flexible enough to accom- 
modate either a reactionary government or one far to the left as long as it 
conforms to democratic procedures. In the absence of a strong tradition 
of democratic government, however, supplementary legislation must spell 
out carefully and unmistakably all rights, duties and functions, which 
elsewhere might be taken for granted. 

Pusuic Law 


Most of the early occupational legislation in the field of public law*® 
pertained to demilitarization and consisted of fairly simple acts of dissolu- 





® Maxino Eiichi, Horitsu Jrno, October 1946, p. 42; WacatsumMa Sakae, KIHONTEKI 
Jinken in Koxxa Gakki Zassui, Vol. 60, Part 10, p. 85; SueHiro Izutaro, Horitsu 
Suimpo, April and May, 1946, p. 5-6; Ist Terushisa, supra, Note 3, Vol. 1, Part 9, 
pp. 53-54. 

*See Yoxora Kisaburo in Toxyo SuHimsun for 13 March 1946. The same author 
summarizes Diet debates on this point at pages 44-53 of Part 10, Vol. 60 of Koxxa 
GakKal ZASSHI. 

* The Constitution of Japan, Articles 1 and 4. 


* Id. Article 81. 
* The sense in which the term “public law” is used in this article is that normally 
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tion of institutions, removals of control and purges of persons tainted by 
war activities.4° A thoroughgoing democratization in the structure and 
operations of the Japanese Government, another of the Potsdam objectives, 
obviously requires more extensive changes in existing law. Some such 
revisions have already occurred, but more important acts which will both 
complete the pattern outlined in the new Constitution, as well as fulfill 
Allied directives, are now before the Diet or in the process of being draft- 
ed by Government committees. Some indication of the probable nature 
of the ultimate revisions can be obtained from publicized drafts and the 
text of bills. 


The Legislative Branch 


Among the laws which the g2nd Session of the Diet hopes to enact in 
the near future are measures in regard to the election of representatives 
to the lower house which would considerably extend the franchise and 
would provide for representation on a somewhat narrower territorial basis 
than heretofore. In the Councillor’s Election Law, already enacted, pro- 
vision is made for the election from the national constituency of one hun- 
dred of the two hundred fifty members of this house.“ The supremacy 
of the House of Representatives in respect to legislation is further accentu- 
ated in the recently enacted Diet Organization Law.** This act also pro- 
vides for a system of standing committees similar to those in the Ameri- 
can Congress. 


The Executive Branch 


The Cabinet Law, already enacted, provides for the exercise of the 
executive power which, by the Constitution, is vested in the Cabinet in- 
stead of the Emperor.** Independent legislative powers hitherto held by 
the executive branch will revert to the Diet, and ordinances will be enact- 
ed henceforth upon statutory authorization. The Privy Council will disap- 
pear completely. Civil Service Laws probably will be redrafted to eliminate 
pay classifications which are based on rank rather than office, and to pro- 
vide further possibilities for a more rapid advancement on the basis of 
merit. 





found in Japanese discussions, namely: law pertaining to government instrumentalities 
and their relationships to one another and to the public, rather than all law of a non- 
private nature. 

“A summarization of the directives of the Allied powers in regard to demilitariza- 
tion, and of the ordinances in compliance therewith, are to be found in Articles by 
Tanaka Jiro in SHin Horer no Kenkyu, (Tokyo 1946), Vol. 1, pp. 15-45, and 
supra Note 3, Vol. 1, Part 2, pp. 45-47. 

“ Shugiin Giin Senkyo Ho Chu Kaisei Hoan. 
“ Kokkai Ho (Enacted 19 March 1947). 
“ Naikaku Ho. 














642 WISCONSIN LAW REVIEW [Vol. 1947 


The Judicial Branch 


The newly enacted Court Organization Law will greatly expand the 
area of judicial influence, and will strengthen enormously the structure 
and independent position of courts.“ A fifteen-man Supreme Court will ex- 
ercise powers of nomination and supervision over all subordinate judicial 
personnel in the integrated court system provided by the Constitution.*® 
Police courts will be abolished, and petty litigation of both a civil and 
criminal nature will be heard by a new category of court operating at a 
jurisdictional level slightly above that of the Justice of The Peace in Ameri- 
ca.*® Procurator’s offices will be separated from courts and placed under 
the control of the Ministry of Justice, but in such a fashion as to permit a 
Procurator’s corps to develop and possess a certain independence of ac 
tion.*7 Many non-judicial duties, formerly imposed upon courts (such as 
the supervision of records and registries) will be transferred to adminis- 
trative agencies. Judicial powers probably will be increased through the 
establishment of such new procedures as Habeas Corpus,*® and possibly 
the adoption of Anglo-American concepts such as those of contempt of 
court and injunction. 


Local Government 


Heretofore local self-government in Japan has been of a very limited 
character, and prefectual governments have been little more than regional 
agencies for national administration. While the new Constitution’s provi- 
sion for local autonomy is not very concrete, its existence alone constitutes 
a tremendous change in governmental theory.*® The degree to which 
local autonomy is desirable or practical in a country as small as Japan is a 
hotly debated issue, which is awaiting Diet clarification.°° Legislation al- 
ready accomplished has been limited to a strengthening and democratiza- 
tion of existing local government institutions. A pending bill provides for 
the national direction and supervision of the heads of local public entities in 
relation to those actions done in the capacity of national agencies—an indi- 





“ Komuin Hoan described in Mainichi Shimbun, 17 January 1947. 

“ Sainbansho Ho (Enacted 27 March 1947). 

“TId., Article 32. The summary court would have jurisdiction over civil actions in- 
volving less than five thousand yen (a relatively small sum in the present inflationary 
period), and criminal actions involving offenses subject to imprisonment for less than 
a month. 

“ Kensatsu Cho Hoan, Article 14. 

“ Kihonteki Jinken Hogoho An described in Yomrurt SHimsun, 22 August 1946. 

® Article 94 of the Constitution provides: “Local public entities shall have the right 
to manage their property, affairs and administration and to enact their own regula- 
tions within law.” 

® Chiho Jichi Hon, now before the Diet. 
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cation that something considerably less than a complete separation of local 
and national government agencies is contemplated.5* 


Administrative Law 


A Japanese citizen who wishes to contest the legality of an act of a gov- 
ernment agency can do very little at present. The single Court of Admin- 
istrative Litigation has a narrow jurisdiction over only a few categories 
of government actions specifically provided by law, and no forum exists 
for protests against any other type.°? This fact, plus the practical disad- 
vantages of initiating all actions in Tokyo, puts the individual at the mercy 
of a bureaucracy whose arrogance and sluggishness are proverbial. Other 
than by requesting the indictment of an official whose malfeasance is 
criminal, the only recourse available to a private individual is that of peti- 
tion to the official’s administrative superior for a reconsideration of his 


action or decision.5? 


For years, non-government legal groups have agitated for a change in 
this situation,®4 and it seems definite that reforms at last are at hand. The 
Court Organization Law abolished the present administrative court and 
gives regular courts a general jurisdiction over all administrative acts and 
dispositions. However, little attention appears to have been given as yet 
to problems in connection with administrative procedures and the whole 
new field of administrative law which now must be developed. 


Economic ConTROLS AND NATIONALIZATION 


Before the military demands of Japan’s continental program forced a 
mobilization of the national economy, Japanese governments had followed 
a policy of laissez faire for over a half century. For a time after World 
War I, this policy had been threatened by labor’s advocacy of a mildly 
socialistic program, but it was modified only through the provision of cer- 
tain minimum standards for working conditions. A few families and busi- 
ness groups secured control over a large share of the wealth of the country 


during this period. 





* Article 7, Bill No. 105, submitted 15 March 1947. 

* Gyosei Saibanho (Statute 48 of 1890), Article 15, and Gyoseicho no Iho Shobun no 
Kansuru Gyosei Saiban no Ken (Statute 106 of 1889) provide for Administrative Court 
jurisdiction over a review of administrative acts involving tax assessments, tax collec- 
tions, business permits, water rights and engineering projects and land surveys. Special 
jurisdiction is given in a few other statutes. 

* Provided in Soganho (Statute 105 of 1889) and Seigan Rei (Imperial Ordinance 37 
of 1947). 

* Miyazawa Shungi, Kohoshi, p. 215-216 in Vol. 5 of Genpat Nippon Buncaku Sut 
(Tokyo 1943). ; 
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Likewise, State participation in business also was comparatively slight be- 
fore 1935. The support of certain pilot industries was necessary in the 
early days of the Meiji Era, but by 1880 most of these had been transferred 
to private hands.®° Government business activities, until the China War, 
were limited to the operation of the main railroad lines, the telephone and 
telegraph system, a salt and tobacco monopoly, and a limited capital in- 
vestment in certain key enterprises such as iron and steel, banking, and 
municipal transportation. In the development of colonies, the State made 
considerably heavier contributions of capital. 

From 1937 until 1941 the government sought to gear the national 
economy to the military program primarily through the application of 
indirect controls. Regulatory powers over allocations of raw materials, mar- 
kets, new investments, etc., in different fields of business, were delegated to 
control associations and control companies, which in turn were either 
comprised or owned by the very concerns subjected to controls.5® The sys- 
tem worked to the advantage of powerful business groups who dominated 
in these controlling bodies and thus were better able to squeeze out small 
competitors. 

As the war in China intensified, and especially after 1941, the govern- 
ment found it necessary to participate more directly in the development of 
industry. This it did through the purchase of stock in private concerns, 
through contracts conditioned on the acceptance of regulation, through 
requirements of approval for all important uses of capital, and above all, 
through specially chartered “national policy” corporations. National policy 
corporations are concerns of enormous size whose structure and opera- 
tions are usually exempted from the regulations of the Commercial Code. 
In these, government appointed agencies replace the stockholders as the 
controlling body.®’ During the war private capital was attracted to these 
through Government guarantees of security of investment. In many in- 
stances, profiteering and favoritism in connection with the management of 
these corporations was of almost a criminal character. 

Since August 15, 1945, Japanese economy has been marked by a lack 
of effective control and extensive blackmarketing. Although the occupation 
authorities have supported’ attempts on the part of the Japanese Govern- 
ment to encourage the revival of private industry and the temporary re- 
establishment of vital economic controls,58 SCAP has not seen fit to launch 





Ise Terushia, Tokushu Kaishaho Ron in Hocaxu Kyoxat Zassui, Volume 60, 


Part 6, pp. 914-6. 
® FukaMi YosHiicut, Toset KatsHa Ron 1n Kicyo Kerrat no Kenxyu (Tokyo 1944). 
Isumt, supra, note 55, pp. 929-940. 
"For an exhaustive discussion of the legal measures taken in an attempt to revive 
industry, see Yazawa Makoto, Kigyo Saiken Seibi ni Kansuru Hoteki Sochi in Horrrsu 


Juno for December 1946. 
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any program of long-range planning, socialization or nationalization. De- 
cisions on these issues have been left to the Japanese people, who have 
not acted as yet. 


The occupation’s program of demilitarization, democratization and the 
establishment of a peaceful economy, however, has involved a number of 
drastic actions in the economic field.°® The use of control associations and 
control companies has been completely discarded and the assets of former 
institutions of this sort are being liquidated. In the future, the Japanese 
Government will apply directly whatever controls it wishes to impose. 


New legislation has transformed the whole position of labor. With the 
legal recognition of the right of organization and collective bargaining,© 
labor unions have attained a membership of over four million and for the 
first time in Japanese history are exerting a substantial influence in politics. 
Another progressive labor act provides mechanisms for optional arbitra- 
tion, and at times compulsory mediation, of labor disputes.® The Labor 
Standards bill, now before the Diet, will define minimum working condi- 
tions and authorize the punishment of infractions.® 


Monopolistic concerns have been split,®* and drastic anti-trust legislation 
is before the Diet.** These actions have been accompanied by a highly con- 
troversial purge from influential business positions of persons regarded as 
active exponents of militaristic activities. An extraordinary tax has been 
imposed which will take up to 90% of the value of property in the top 
brackets.®° Some revisions in the theory and method of application of 
conventional taxes are under discussion. 


Japanese economists are agreed that overpopulation, a lack of resources 
and existing disorganization will require strong economic controls in Japan 
for years, regardless of the economic philosophies of any government which 
may come to power. Both the Socialist and the Communist parties advo- 
cate nationalization of certain industries, and the development of economic 
planning. The former party has made great gains since the occupation be- 
gan, and is generally expected to improve its third place role in ensuing 





The nature of these objectives and the measures taken to accomplish them are 
succinctly stateby Suzux1 Takeo, supra note 3, Vol. 1, Part 2. 

© Rodo Kmiai Ho, Article 1 (Promulgated 21 December 1945). 

* Rodo Kankei Chosei Ho (Statute #25 of 1946). 

® Rodo Kinjun Hoan, now before the Diet. 

For a description of the process see SuzuK1 Takeo in Horitsu Jrno for March 1947. 

“ Shiteki Dokusen no Kinshi Oyobi Kosei Torihiki no Kakuho ni Kansura Horitsu an, 
submitted to the Diet on 22 March 1947. 

® Zaisanzei Ho (Statute 52, 1946). 
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general elections. There are so many evidences of a Japanese fondness for 
collective action at the group level that it would not be surprising if the 
Japanese people, when they can effectively transmit their views to their 
leaders, will favor some form of socialism. 


Private Law 


In an article of this length, it is possible to point to only a few of the 
tendencies in the field of private law. As yet, established principles and 
provisions of private law have been less affected by the Allied Occupation 
than those of public law, although the ultimate results may be almost as 


profound. 


The two basic codes of private law are the Civil Code and the Commer- 
cial Code. Each is accompanied by a number of satellite laws which expand 
and apply general principles in particular fields. Organizationally and to 
a high degree in point of content, the Japanese Civil Code is closely akin 
to the German Civil Code.®* Before enactment in 1898, almost thirty 
years of study and debate went into its construction and it has worn well. 
There have been no important amendments and its interstices have been 
solidly filled by judicial construction.®* 


The Commercial Code, in a sense, is an exception to the Civil Code since 
it removes from its effect all commercial transactions as well as other acts 
done by traders or merchants. The promulgation of the Commercial Code 
in 1899 was preceded by a period of discussion similar to that of the Civil 
Code.** While German Codes supplied the greater portion of the articles, 
many provisions were taken from French Law, a few from the common 
law, and certain indigenous Japanese Commercial practices were re-enacted 
in statutory form.® In 1929 the need for a reform was formally recog- 
nized and a committee was put to work on the problem of revision. Inter- 
mediate amendments in 1932 and 1933 re-enacted in separate laws what 
had formerly been the part of the Code dealing with Bills and Checks, and 
in a more general revision in 1938, extensive changes were made in re- 
_ spect to corporate organizations.”® 





® RuETE supra, Note 21, p. 90-95. 

* For a description in English of the various stages of codification, see page V-X in 
the Introduction to The Civil Code of Japan, translated by the Codes Translation Com- 
mittee, published by Nippon Gaisei Kyokai (Tokyo, 1944). 

"See pages XXX-XXXIX of the Historical Introduction by Taxayanact Kenzo 
in the Commercial Code of Japan as amended in 1938, Code Translations Committee, 
published by the Nippon Gaisei Kyokai (Tokyo 1943). 

® RUETE, supra note 21, p. 96. 

™ An account of recent changes is given at p. V-VI of the Historical Introduction in 
the New ComMerciat Cope or Japan by Fuxupa Sumio (Tokyo 1941), and pages XXV- 
XXVI of the Historical Introduction, supra note 68. 
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The new Constitution in providing that there shall be no discrimination 
in political, economic or social relations because of sex or family origin, 
and in its enunciation of the freedoms of individuals struck deeply at the 
most important non-western remnants in Japanese law, namely those per- 
taining to the family. Japanese law now provides for ancestral houses 
along the Confucial tradition to which every Japanese belongs, either as 
a head of a house or as a member. The head of a house possesses powers 
over the private activities of members, and has a preferential position in 
respect to financial matters and inheritance. In turn, he owes obligations 


of support. 


The Diet has before it at the present time a bill which would eliminate 
entirely the prerogative powers of the head of a house, and would virtual- 
ly abolish the house as a legal institution. Also explicitly stated in this bill 
are the removal of all restrictions upon the financial independence and 
rights of inheritance of a wife, an equality of grounds for divorce, and a 
wife’s parity with her husband in the exercise of parental power."! No 
changes are made in the determinations of the scope of property rights 
in general or of freedom of contract—a fact criticized by the socialistically 
inclined press. 


In connection with labor disputes, there has arisen a most interesting 
question whose implications affect fundamental concepts of property and 
corporate organization. Japanese labor unions, as an alternative to strikes, 
have assumed the management of plants and continued operations in defi- 
ance of the directions of owners in a number of cases during the occupa- 
tion. The use of this technique, reminiscent of American sit-down strikes 
during the depression, has been justified in certain cases by scholars who 
advance a theory that modern business consists of factors of labor, owner- 
ship, and management, the third answering jointly to the other two.” 
This theory has not met with wide acceptance, although a court has yet 
to rule directly that “production control,” as the technique is called, is 
illegal. 

Real property rights in both rural and urban areas have been affected by 
a series of agrarian reforms and housing controls. Agricultural Land 
Commissions, comprised of members elected by tenant farmers, land- 
owners, and landed farmers henceforth will approve all leases and trans- 
fers of rights in arable land.** Another act prohibits all absentee owner- 





™ Nihon Kokukempo No Shiko Ni Tomonau Mimpo No Okyuteki Sochi ni Kan suru 
Horitsu An, Articles 2, 3, 5, 6, and 7. 

8 SueHTRO Izutaro, MAINICHI SHIMBUN, 7 and 8 February 1946. 

™Nochi Chosiho no Kaisei Horitsu (Statute No. 42, 1946). This act is discussed 
by Wacatsuma Sakae and Kato Ichiro in Horirsu Jiro for May 1946 in an ar- 
ticle entitled Nochi Choseiho no Kaishaku. 
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ship of land and restricts resident but non-farming landlords to two and 
a half acres (ten in Hokkaido) of land under cultivation. The amount of 
land which may be held by any owner-operator is also limited to seven 
and a half acres (twenty-eight acres in Hokkaido). Within two years all 
land in excess of the acreage permitted will be purchased by the govern- 
ment and resold to tenants at favorable terms.** To avoid a further frag- 
mentization of farms, a law is being drafted which will restrict to a single 
heir the inheritance of agricultural property of less than a certain figure. 
In cities damaged extensively in the war, the position of tenants has been 
strengthened through automatic extensions of terms, and lessees in burnt- 
out areas have been given special inducements to rebuild.” 


Economic disorders, as well as the extent of dissolutions required by 
occupation authorities, have led to a number of temporary adjustments in 
corporate laws.”® For example, it is now possible for a company whose 
financial structure is hopelessly chaotic because of the repudiation of Gov- 
ernment obligations, to avoid bankruptcy by the creation of a new or 
“second” corporation whose working capital and obligations are in har- 


mony. 
No reference to tendencies in Japanese private law would be complete 


without some mention of certain peculiarities found in practice which may 
change as a result of the new emphasis on individual rights. There is an 





™ Jisaku Nososetsu Tokubetsu Sochiho (Statute No. 43, 1946). For a discussion 
of this act, see Kato Ichiro in an article entitled Dai Niji Nochi Kaikaku appearing 
by Horirsu Jiro for December 1946. 

™ Risai Toshi Shakuchi Shakuya Rinji Shori Ho (Statute No. 13 of 1946). This is 
discussed by Armzumi Toru in Horitsu Jino for November 1946. 

The important legislative revisions, described by Yazawa, supra note 58 are the 
following: 

a. Senji Hosho Tokubetsu Sochi ho (Statute #38 of 1946) virtually repudiates all 
outstanding obligations of the government to companies which arose in the course of 
the war. 

b. Kaisha Keiri Okyu Schi Ho (Statute #7 of 1946) which provide special procedures 
to alleviate the effects of the above law for corporations which can contribute to 
Japan’s industrial revival. Assets of such companies are divided into restricted and non- 
restricted categories by special custodial committees comprised of creditors and owners. 
Unrestricted assets may be transferred to a new or a “second” corporation whose liabili- 
ties will be limited to the payment of 5% interest on the value of the capital taken 
from the parent concern. All restricted property is still subject to the previous liabilities 
of the firm. 

c. Kigyo Saiken Seibo Ho (Statute 40 of 1946) governs the liquidation of assets 
which, under the provisions of the above two laws, are not designated as essential to 
business recovery. Special custodians are given broad powers to scale down liabilities and 
fix priorities of payment. 

d. Kinyu Kikan Keiri Okyu Sochi Ho (Statute #6 of 1946) which provides for a 
division of banking assets into restricted and non-restricted categories, similar to that 
described above in respect to corporations. 

e. Kinyu Kikan Saiken Seibi Ho (Statute #39 of 1946) provides for a re-adjustment 
of restricted bank accounts similar to that permitted in the case of corporations. 
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amazing lack of litigation in Japan. A single system of courts, staffed by 
about a thousand judges, has proved adequate in the past to serve the 
needs of a nation of over seventy million people, and the total bar of Japan 
is less than that of an American city of a million and a half population. 
This phenomenon can be explained as a combination of the lack of a 
contentious spirit, of the presence of informal pressures for settlements, of 
popular discouragement at the sluggishness of judicial process, of the 
strong tendency to compromise all disputes"? and of Japanese practices of 
maintaining official records which state authoritatively many family rela- 
tionships and property rights which in other countries frequently require 
judicial determinations. Another feature of Japanese law is the extensive 
recourse to conciliation procedures after actions have been instituted. 


Civic LiserTIEs 


The eighty years which separate Japan from feudalism have brought 
greater improvements in the form and substance of law than in popular 
attitudes toward government. The old Constitution and the basic codes, 
while moderately solicitious of the rights of individuals, have not been 
supported by the necessary liberal traditions. On the contrary, there exists 
throughout Japan a servile fear of officials and a general disinclination on 
the part of private individuals to challenge executive abuses. These are 
simply continuations of the spirit of an age when laws were the secrets of 
administrators,’® and the concept of an individual’s “legal right” was total- 
ly lacking.”® 

Those enumerations of civil liberties in the old Constitution not only 
have been unenforceable by courts, but have been expressly subjected to 
statutory modification. The executive has always overshadowed the legis- 
lative branch of government in Japan, and authoritarian Cabinets usually 
have had a little difficulty in forcing Diets to enact whatever statutes were 





™ This same attitude toward litigation was noted by Dean Wigmore over 50 years 
ago, who observed in his INTRopUCTION To PRIVATE Law IN OLD JaPAN (supra note 16, 
p. 77): “It was and to a great extent still is an ingrained principle of the Japanese 
social system that every dispute should, if by any means possible, be smoothed out by 
resort to private or public arbitration.” 

™ Supra note 18. 

™ «<The notion of right did not originally exist in Japan before the introduction of 
Western Jurisprudence. Many western writers assume that right is coeval with law, and 
law and right are only two terms expressing the same notion from different points 
of view. Some even go so far as to affirm that right is anterior to law, and the latter 
only exists for the assurance or protection of the former. In Japan, however, the idea 
of right did not exist so long as her laws belonged to the Chinese Family. There was 
indeed the notion of duty or obligation but neither the notion of right nor the word 
for it existed in either Japanese or Chinese.” 

Hozumi NosusHice, THE New JaPaNese Civit Cope aS MATERIAL FOR THE STUDY 
OF COMPARATIVE JURISPRUDENCE. (Tokyo, 1912). 
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demanded. During the last ten years, especially vicious legislation has 
accompanied mobilization and the conduct of war. “National Defense 
Peace Preservation Procedures,”®® “Thought Offenders,” “Special Police 
Activity,” and “Protective Detentions”*? are products of this period. 


The worst abuses of personal freedoms, however, have not been digni- 
fied by statutory authority, but have arisen through the use of loopholes 
intentionally or unintentionally left in laws, and through the development 
of legal fictions. Legal provisions imported from other countries where 
they are quite innocuous have displayed dangerous and unexpected charac- 
teristics when applied in Japan, the result sometimes being a disruption of 
legal harmony as marked as that which occasionally occurs in the natural 
world when an exotic species is introduced. 


The most striking illustration of such distortion of law is the arroga- 
tion of limitless powers of arrest, search and imprisonment by law enforce- 
ment agencies. Under the existing Code of Criminal Procedure, reasonable 
time limitations (by continental standards) are provided for arrest, deten- 
tion and indictment, and under normal circumstances the use of judicial 
warrants is a necessity. By and large, the code is as progressive as its French 
and German prototypes of the late nineteenth century.** Yet in recent 
years a large percentage of criminal investigations have been conducted, 
not under the authority of this code, but through the use of a minor ad- 
ministrative law which provides for overnight lockups of potential disturb- 
ers of the peace.** No method or forum for challenging the legality or 
good faith of such detentions is provided, with the result that police action 
can be completely arbitrary. Through the daily renewal of detentions made 
under this law, police have been able to hold persons for months and even 
years before formally booking them as criminal suspects. Since neither the 
regular courts nor procurators’ offices have jurisdiction over the adminis- 
trative actions of police, they have been powerless to interfere with this 
practice even when so inclined. 


Substantive provisions of the Criminal Code which prohibit an abuse 
of authority and torture®® have proved equally as illusory as those protec- 





® Kokubo Hoan ho (Statute 49 of 1941). 

™ Technically, the first provision made for “thought offenses” was in Chiian Jjiho. 
However, the extensive application of this article came after the China Incident began 
in 1937, and the revision of this law in 1941. 

* Authorized by Chian Ijiho, Chapter 3, and governed by Yobo Kokin Tetsuzuki 
Rei and Yobo Kokin Shogu Rei. 

For an exhaustive description see Danpo SHIGEMITsu, KE1J1 SosHoHO YoKo (Tokyo 
1943), pp. 33-36, and the same author Shiho Seido no Kakuritsu in Koxxa GAKKAI 
ZassH1, Vol. 58, Part 2, p. 148. 

* Gyosei Shikkoho (Statute 84 of 1900), Article 1. 

® Keiho, Article 193, 194 and 195. 
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tions recited in the Code of Criminal Procedure. Regardless of the cate- 
gory of crime involved, the procurator is the sole person who may prefer 
criminal charges under Japanese law. Since a procurator’s chief responsi- 
bilities are not to the court in which he appears but to the Ministry of 
Justice, his actions are controlled by the Cabinet. It is understandable that 
indictments of officials for acts in the line of duty have been exceedingly 
rare. 


Even the civilian courts, which alone of Japanese governmental agencies 
possess a measure of independence from the executive, have suffered from 
serious limitations. Judges have been subject to indirect administrative 
pressures through the Ministry of Justice’s powers over their appointment, 
promotion and assignment.*® While there have been courageous excep- 
tions, the general practice has been for courts to accept, without too serious 
a probing, the steady stream of confessions which are submitted in crimi- 
nal cases.*? Military courts, of course, no longer exist, but during the war 
they asserted jurisdiction over civilians in a great many cases which really 
were of a non-military nature. The abuses of judicial process which oc- 
curred in military courts were beyond even the control of the Cabinet. 


In its attack on such conditions the Allied occupation has been swift and 
sharp. Freedom of speech and religion were provided in early directives. 
The release of all political prisoners was required within a month and a 
half of Japan’s surrender,** and subsequent amnesties have released a great 
many non-political criminals sentenced under the earlier system.®® One of 
the initial directives to the Japanese Government was for the abolition 
of oppressive laws, both specifically named and described by general cate- 
gory. At later times the Japanese government has been encouraged or 
ordered to correct abuses of individual rights or eliminate situations which 
did not permit the full exercise of personal or political freedoms. In fact, 
restrictions on freedom of speech and of press have relaxed to a point 
where arguments are being advanced that the interests of society require 
a resumption of certain checks on individual action. 


Legislation now in preparation, if enacted as drafted and submitted to 
the Diet, will have far-reaching effects on criminal procedures. At least 





For a strong criticism of these indirect pressures, see articles by Justice CHono 
Gyoshun of the Supreme Court in MaAInicH! SHiMBUN, 10 December 1945, and Horrrsu: 
Juxo, June 1946. 

® For a challenging article see Kaino Tsuko, Saiban Kaisei Mondai to Kanryo Shugi 
in Horitsu Jiro for November 1946. 

* Scap Directive of 4 October 1945. 

® The more important were the Imperial Amnesty of 17 October 1945 which re- 
leased three hundred thousand offenders, and the Amnesty in early November 1946 
which involved ninety thousand individuals. 
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some measure of police decentralization appears a certainty. The complete 
lack of legal foundation for “administrative” arrests of criminal suspects 
has been clearly stated and pre-indictment detentions will be limited to 
a ten-day period. Arrests will occur only after the issuance of judicial 
warrants, save for the inevitable exceptions of flagrante delicto and ade- 
quate cause for suspicion of the commission of the more serious crimes.®4 
And even in these situations, a judicial ratification of such arrests will be 
essential.°? The existing system of preliminary hearings, which involves 
inquisitorial methods and prolonged detentions, will be replaced by sim- 
ple procedures under which persons held on inadequate evidence must be 
speedily released.*? In a more thorough revision which is planned, bail will 
be recognized as a matter of absolute right in all cases other than the 
major felonies.** Even Habeas Corpus, a process completely new to Japan, 
will be introduced in an effort to add safeguard against illegal arrest.® 
Also, alternative methods of indictment are being considered for instances 
when procurators fail to act against officials. Ultimately, a new jury system 
of continental form may be enacted to replace the existing jury procedure 
which has been found defective and has been suspended for several years. 

A more fundamental and difficult problem than that of legislative reform 
is the creation of groups militantly anxious to maintain liberties not merely 
for themselves but for the public in general. The basic occupational objec- 
tive of democratization will be unsecured if SCAP withdraws, leaving 
merely the machinery for the protection of civil liberties without the men 


who are of a mind to operate it. 
ConcLusIons 


Once again Japanese law is in a period of galvanic change. Current legal 
revisions, however, are limited for the most part to the attainment of the 
occupational objectives of demilitarization and democratization. Unless 
enacted by the Japanese people upon their own initiative, there will be 
no general departures from the civil law principles and practices which 
Japan has followed for a half-century. 


Two features of the current changes are of especial interest to the stu- 
dent of comparative law. The first is the rapidity with which legislation 





” Nipponkoku Kempo no Shiko ni Tomonan Keisi Sosho Ho No Okyuteri Sochi Ni 
Kansueu Horitsuan, Article 21 and 86. 

"Id. Article 8 (b) and 8 (c). 

"1d. Article 8 (d). 

"Id. Article 9 and 6. 

™ Keiji Sosho Ho No Kaisei An. 

See Yomiuri Shimbun for 22nd August 1946 for a report on the Habeas Corpus 


Bill, called Kihonteki Jinkin Hogohoan. 
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is being enacted and the degree to which it is intended to guide future 
social growth. The other is the extent to which institutions of the com- 
mon law, especially as it has developed in the United States, are being 
inserted into a system of law which is basically continental. 


Whatever may be the outcome of this introduction of concepts such as 
local autonomy, judicial supremacy, and safeguards of civil liberties, a 
period of confusion and disorder is inevitable. Legal changes of such a 
character are as complex and as difficult as substitutions of gears of a dif- 
ferent ratio in a machine which must continue in motion. It will take time 
to smooth out and adjust even the formal provisions of law which have 
been enacted in inescapable haste. World observers should recognize that 
legislative revisions after the end of the military phase of the occupation 
are not necessarily repudiations of occupational objectives. 


If the occupational reforms are to succeed fully, it is necessary to revise 
ways of legal thinking as well as formal law. Judges and lawyers trained 
in the rigid and logical pattern of civil law will have difficulty in accepting 
and applying pragmatic principles of Anglo-American law, no matter how 
skillfully they are introduced. The final accomplishment of current re- 
forms, therefore, will require both a reorientation of the present legal pro- 
fession and new methods of legal education. 


Long before the effects of reeducation can be felt, there will arise crises 
which will test severely the new portions of Japanese law. Persons unfa- 
miliar with democratic processes and traditions will misinterpret or seek 
to abuse enacted laws. While the extent to which autocratically minded 
groups can prevail is dependent upon many unpredictable factors, one of 
the vital elements is that of civil liberties. Ultimately the defense of basic 
freedoms lies with the community as a whole, but for the time being a few 
qualified and well-placed individuals may be able to serve as guardians of 
the immature public conscience. The Japanese bar has not been famed 
for its liberalism nor the bench for its courage, but there have been out- 
standing exceptions. If there prove to be enough of them, it is quite pos- 
sible that Japan’s development of a peaceful and a democratic way of life 
will prove as surprising as her scientific and military accomplishments have 


been in the past. 








THE TREND OF LAW IN CZECHOSLOVAKIA 


Pau J. Epwarps 


I. Tue First Repusiic 
October 28, 1918 - September 29, 1938 


During the last year of the first World War, Thomas Garrigue Masaryk, 
founder and first president of the Czechoslovak Republic, came to Wash- 
ington, D. C. He found in the United States full sympathy with the 
Czechoslovak struggle for freedom. It was in this country, less than a 
month before the Armistice, that he and his friends issued the Czechoslo- 
vak Declaration of Independence, which was so like our own Declaration 
of Independence in spirit and, indeed, almost in phraseology, and which 
was issued too, in Independence Hall in Philadelphia.? 


The 28th day of October, 1918, marks the birthday of the Czechoslovak 
Republic which included different parts of the former Austro-Hungarian 
Empire. The provinces of Bohemia, Moravia and Silesia, inhabited by 
Czechs and a German and Polish minority, had formerly been a part of 
Austria, while Slovakia and Carpato-Ruthenia with its Slovak population 
and Hungarian and Ruthenian minorities had formerly belonged to 
Hungary. 

To understand the trend of the law in a particular country, it is neces- 
sary to consider its political, social and economic conditions. Conditions in 
Czechoslovakia at the end of the First World War were quite different 
from the situation in which Czechoslovakia found itself after its liberation 
in 1945, and it is necessary to appreciate these tremendous differences in 
order to have a proper understanding of the development of the law in 
Czechoslovakia. 


A. Economic and Political Situation 
of the First Republic 


The First World War barely touched some less important parts of the 
country. The Republic of 1918 took over its substance from the collapsing 
Austro-Hungarian Monarchy intact, or at most, slightly damaged by the 
indirect consequences of the war. Industrial enterprises, transport installa- 
tions, houses and farms were in working order and stores of materials 





* Edward Benes in his own words, New York, 1944 p. 131. 
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were available. The Austrian Monarchy did not consider the Czech prov- 
inces an object of pillage, as did the later German Reich, but as a store- 
house, and the Viennese rulers had no interest in the economic ruin of 
provinces which they desired to keep. The attitude of Budapest Hungary 
towards Slovakia was similar. 


The Czechoslovak Government took over the administrative machinery 
of the Austrian State practically intact. An immediate separation of the 
currency of the new State from Austria, long prepared and boldly carried 
out by its first Minister of Finance, Dr. Alois Rasin, put the Czechoslovak 
economy on a sound basis.” 


Relations between the Czechoslovak people and German and Hungarian 
minorities were quite different from what they became after Hitler had 
come to power in Germany. The German Republican Government de- 
clared that it was not interested in the German populated border regions 
of Bohemia, Moravia and Silesia. Incorporation with Austria also proved 
impossible for these German minorities. The Pan-Germans, therefore, had 
to abandon their plans of active resistance to the new state and the majority 
of the Germans were cooperative. The task was harder in Slovakia where 
the administration was almost entirely in the hands of Hungarians, but 
this problem too was mastered with the help of trained personnel sent 
from the Czech parts of the country.’ 


I. PUBLIC LAW 


The creation of a system of laws in the Czechoslovak Republic of 1918 
did not present insurmountable difficulties. President T. G. Masaryk and 
his most intimate collaborator and subsequent successor, Dr. Edward 
Benes, had prepared, while in exile, the groundwork for the new Consti- 
tution of the Republic. They consulted, among others, with the late Su- 
preme Court Justice Louis D. Brandeis, and the Constitution adopted many 
of the outstanding features of the Constitution of the United States. Its 
preamble* states that the Czechoslovak nation desires to consolidate the 
perfect unity of the people, to establish the reign of justice in the Repub- 
lic, to assure the peaceful development of the native land, to contribute to 
the common welfare of all citizens and to secure the blessings of freedom 


to coming generations. 


The Constitution provides that the Czechoslovak State shall be a Demo- 





* Cf. Dr. Atots Rastin, THE FinanciaL Poiicy or CzEcHOsLOvAKIA DurinG Its First 
Year (Clarendon Press, Oxford, 1923). 

* Cf. Vacctav Lacina, In CzecHosLovakia Now, (Prague 1946). 

*Law of Feb. 29, 1920 Nr 121, CottectTion or CzEcHOsLOvAK Laws AND DECREES. 
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cratic Republic where the people are the sole source of all State power,® 
that the Parliament shall be composed of a Chamber of 300 Deputies and 
a Senate consisting of 150 members, elected according to general, equal, 
direct and secret suffrage on a basis of proportional representation.® 


Trial by jury is not guaranteed in the Constitution itself, but is provided 
for by specific laws for certain grave criminal offenses only, but the Consti- 
tution does provide that trial by jury may be temporarily suspended by 
law." 


The Constitution further provides that privileges based on sex, birth or 
occupation shall not be recognized and that residents are to enjoy in equal 
measure with citizens complete and absolute security of life and liberty 
without regard to origin, nationality, language, race or religion.® It em- 
bodies the principle of private ownership of property which may be re- 
stricted only by law.* Expropriation is permitted only as provided by law 
and compensation must be given in all such cases except as provided by 
law to the contrary.!° 


The Constitution further guarantees personal freedom, freedom of 
movement,'* freedom of the press, the right of free assembly and associa- 
tion,!* the right to petition,’* freedom of education and conscience and 
freedom of speech.!® 


A special chapter!® is devoted to the protection of national, religious and 
racial minorities and states that all citizens shall be in all respects equal 
before the law, shall enjoy equal civic and political imghts whatever be 
their race, their language or their religion, and that differences in religion, 
belief, creed or language shall constitute no obstacle to any citizen particu- 
larly with regard to entry into public services or offices or the exercise of 
any trade or calling. 


The Czechoslovak Constitution omitted, however, to make adequate 
provision for an emergency arising from occupation of the country by hos- 





5 Ibid. §1. 

* Ibid. §6, 8, 13. 
" Ibid. §95. 

® Ibid. §106. 

* Ibid. §109. 

*° Ibid. §109 (2). 
Ibid. §107. 

"3 Ibid. §108. 

* Ibid. §113 and 114. 
Ibid. §115. 

% Ibid. §117-126. 
%* Ibid. §129-134. 
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tile forces. Although it permits the President to conduct his official func- 
tions outside the country,!” it is doubtful whether it contemplated the 
conduct of business by the Government abroad,'* and it is clearly not per- 
missible for Parliament to meet outside the territory of the Republic.!® 
This deficiency was partly responsible for the fact that the setting up of 
the Republic of Czechoslovakia in exile encountered most serious difficul- 
ties and resulted in delay in its recognition by the Governments of Great 
Britain and the United States.?° 


2. PRIVATE LAW 


The private law of the Austro-Hungarian Empire was all codified law, 
based on the principles of Roman law and influenced by German and 
French law. Common law, as it is understood under the Anglo-American 
system, is unknown to the legal systems in force on the European Conti- 
nent. Courts have no legislative functions and are permitted to construe 
statutes only where they permit of different meanings. Although decisions 
of the highest tribunals are entitled to weight, lower courts are not bound 
to follow such decisions except in the specific case. Therefore, the entire 
body of the law is incorporated in statutes. Since the principles of the 
private law under the Austro-Hungarian Empire did not violate the prin» 
ciples of the new Czechoslovak Republic, it was possible to declare in a 
single paragraph that the laws of Austria-Hungary should continue to be 
valid unless subsequently expressly repealed.?? 


The only difficulty present was the fact that the laws of Austria were 
different from the laws of Hungary, although the principles were very 
much alike. Consequently, there were two legal systems co-existent in the 
Czechoslovak Republic, to wit, the former Austrian law in Bohemia, Mo- 
ravia and Silesia and Hungarian law in Slovakia and Carpato-Ruthenia. 


Extensive efforts to unify these two systems had only partly succeeded 
when the dismemberment of Czechoslovakia put a halt to these activities. 





" Ibid. §63 (2) and Law of April 15, 1920, Coriection No. 320. 

8 Ibid. §70 (2). 

— §6, §2 and CzEcHOsLovAK YEARBOOK OF INTERNATIONAL Law (London 1942), 
p. 179 

Cf. Governments and Authorities in Exile by F. E. Oppenheimer, in 36 AMERICAN 
JournaL On INTERNATIONAL Law (1942), p. 570, British Parliament House of Com- 
mons Vol. 363 p. 614. Vol. 373, p. 861 VI. DeparTmMEeNT OF State BuLLeTIN, July 11, 
1942, p. 607. CzEcHosLovaK YEARBOOK OF INTERNATIONAL Law (London 1942), p. 183. 

*! CzECHOSLOVAK CiviL Cope, §7. 

Cf. Also Address of Chief Justice Dr. Ivan Derer on March 21, 1946 in JupGE AND 

Law (Brno, 1946). 

Law of October 28, 1918, Corz. No. 11, Art. 2. 
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II. DismMEMBERMENT OF CZECHOSLOVAKIA 
September 29, 1938- May 9, 1945 


Czechoslovakia’s twenty year record, following World War I, is one 
of which its people are justly proud. Her social legislation and her educa- 
tional system were progressive and advanced; her financial system was 
stable, her currency one of the soundest in Europe. In her foreign policy 
Czechoslovakia resolutely and consistently followed the ways of peace and 
collective security and international arbitration.2? Then came 


A. The Munich Agreement 


The Munich surrender of September 29, 1938,24 and the Vienna award 
of November 7, 1938, hacked from Czechoslovakia 41,266 square miles 
of territory, 4,700 towns and villages, 5,344,000 inhabitants—one-third of 
its population. Of the people annexed by Germany, Hungary, and Poland 
1,189,000 were Czechs and Slovaks, who of course, lost their press, their 
schools, their political rights, their cultural life and most of them, their 
occupations. There was no gain to anyone but the Germans, for the Nazis 
later swallowed Poland and Hungary also.*5 


The Munich agreement cannot be recognized as valid either under the 
law of Czechoslovakia or under international law. Under the Czechoslovak 
Constitution,”® territorial changes require a Constitutional Act passed by 
Parliament which never was enacted. Representatives of the government 
recognizing such changes might even be punishable for violation of the 
Constitution.?* 


Under international law it was characterized as follows by Professor 
Quincy Wright.?* 


While this procedure of compelling a small State to accept a decision 
vitally concerning its future existence, and arrived at by the Great 
Powers without its participation, is in accord with the traditional 
method of the Concert of Europe, it does not conform to the limita- 
tions upon the functions of mediators expressed in the Hague Con- 
vention, to the procedures required by the League of Nations Cove- 
nant, nor the spirit of the Pact of Paris. 





* Edward Benes in his own words, New York 1944, p. 132. 

* REICHSGESETZBLATT Pr II (1938), p. 853. 

* BRaAcKETT Lewis, Democracy In CzecHostovakia (New York 1941, p. 84). 

* CzECHOSLOVAK CoNnsTITUTION, §3. 

* Ibid. §66, 67 and 79. 

Cf. ZDENEK PEska, Our NEw STATE ORGANIZATION (Prague 1945). The members 

of the Protectorate Government were in fact convicted for violation of the Constitution. 

"The Munich Settlement and International Law by Quincy Wright, 33 AMERICAN 
JournaL Or INTERNATIONAL Law, 12 (1939). 
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This opinion was shared by the overwhelming majority of scholars of 
international law.”® 


B. The Germans March In 


The events of Munich were a mere overture to the invasion of Czecho- 
slovakia by force on March 15, 1939, at the same time when Hitler com- 
pelled the then President of Czechoslovakia, Dr. Hacha, “to consent to 
place the destiny of the Czech people and country with confidence in the 
hands of the Fuehrer of the German Reich.”®° Hitler’s decree of March 16, 
1939,°! declared that Czechoslovakia, an artificial structure and breeding 
ground of constant unrest, had ceased to exist, that, thereforth it was a “Pro- 
tectorate of the German Reich,” and that the Reichsprotektor in Bohemia 
and Moravia “had the task of carrying out the policies laid down by the 
Fuehrer;” he might dismiss members of the Government of the Protecto- 
rate and even suspend the promulgation of laws and decrees. The Reichs- 
protector was also given the right to issue laws of any kind.®? 


This action of the German Reich was protested by Great Britain®* and 
the United States** and not recognized under international law because 
of the old and well established principle that belligerent occupation does not 
affect the sovereignty of the occupied state.°5 It had, of course, a telling 
effect on conditions in Czechoslovakia. 


No political parties were permitted, no public or private meetings, nor 
any newspaper comment on public or foreign affairs except what was dic- 
tated by the Germans. The gold reserve of the Republic was carried off 
to the Reich and so were all accumulated supplies and stocks of the pros- 
perous Republic until even the smallest shops were empty. All Jewish prop- 
erty, businesses, and professional practices were “aryanized” and immedi- 
ately “bought up” by Germans at a fraction of their value. Not only was 





*® Munich, the Vienna Award and International Law by Dr. Edward Taborsky in 
CZECHOSLOVAK YEARBOOK OF INTERNATIONAL Law (London 1942). See also article by 
Joseph Weyr in the YearBoox. For detailed discussion, Dr. Epwarp Tasorsky, THE 
CzEcHosLovaK Cause (London 1944), and Nase Vec by the same author (Prague 1946). 

* Declaration of March 15, 1939, signed in Berlin by Adolf Hitler and von Ribben- 
trop, as well as Dr. Hacha and his Minister of Foreign Affairs, Dr. Chvalkovsky, pub- 
lished in IX. Zerrscurirt FuER AUSLAENDISCHES OEFFENTLICHES RECHT UND VOELKER- 
RECHT, No. 2 (July 1939) p. 506. 

™ Decree of the Fuehrer and Reichs Chancellor of March 16, 1939, published in Cox. 
Or Laws anp Decrees No. 75 and REICHSGESETZBLATT, Pt. I, p. 485. 

*? Decree of the Fuehrer and Reichs Chancellor of June 7, 1939, RGB1. I, p. 1039. 

*° 112 Part. Des. House Or Lorps, 312. 

* Dept Or State Press RELEasEs (1939), No. 495, contains the text of a note from 
the Acting Secretary of State to the German Charge d’ Affaires under the date of March 
20, 1939. 

*® Governments and Authorities in Exile by F. E. Oppenheimer in 36 AMERICAN 
JournaL OF INTERNATIONAL Law (1942) 571. 
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Jewish property confiscated, but also that of Masons, Rotarians, and sym- 
pathizers of President Benes. All Czechs were removed from leading posi- 
tions not only in the Civil Service, but also in private enterprises. The 
autonomy which Hitler’s decree of March 16, 1939, had conceded to the 
Protectorate existed only on paper. All Czech universities and one-third 
of the high schools were closed and hundreds of students and professors 
were brutally murdered. An unprecedented reign of terror by the Gestapo, 
concentration camps, etc., subjected the Czech people to the worst torture 
in all history. There could be no talk of any legal security during the Nazi 
regime and every Czech’s life and property was completely at the mercy 
of the Germans.*® 


C. Law and Courts During the Occupation 


Hitler’s decree granted German citizenship to those inhabitants of the 
Protectorate who were of German nationality and put them under German 
jurisdiction thus exempting them from the jurisdiction of the Czech courts 
of the Protectorate.** Czechs, too, were subject to the jurisdiction of Ger- 
man courts where the criminal offense for which they were tried was 
punishable under German criminal law as much as in civilian cases, where 
the plaintiff was a German citizen.** German jurisdiction was subsequent- 
ly extended to levies of execution, cases of bankruptcy where the debtor 
was German and similar cases.*® Special German courts were created all 
over the Territory.*° A Czech policeman had no right to arrest a German 
and a Czech judge could not judge him. On the other hand, the German 
police were busy arresting Czechs, and German judges sentenced them to 
death and had them executed. If a Czech and a German had a case against 
each other in the Protectorate, the case was judged by a German court 
regardless of the diversity of citizenship of the two parties. 


While the German courts administered typical Nazi justice, the Czech 
courts managed to retain most of their independence. Czech judges al- 
ready had a high standard in the old Austrian Monarchy which gave the 
judges independence, and bound them only by the law. Likewise, the Re- 





* For details see V. BENES, TEN MILLION Prisoners; R. A. Ginspurc (Czech-Amer. 
National Alliance, Chicago 1940), Two Years Or GERMAN Oppression IN CSR, (Minis- 
try of Foreign Affairs, London 1941); Bracketr Lewis, Democracy IN CZECHOSLOVAKIA 
(American Friends of Czechoslovakia, New York 1941); Z. SmeTaceK, WHat We Do 
AND How WE Do Ir (Praha 1945). 

* Art. 2, (1) of Decree noted in footnote 31, supra. 

Decree regarding German Jurisdiction in the Protectorate of April 14, 1939, 
REICHSGESETZBLATT I., 752, §6. 

® Decree regarding Civilian Jurisdiction in the Protectorate of April 14, 1939, Reicus- 
GESETZBLATT I., p. 1656. 

“ Decree regarding Constitution of Courts and Administration of Justice of Septem- 
ber 1, 1939 RGB1. p 1658. 
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public saw to it that judges were highly qualified, both by their profession- 
al training and their personal character. There is no doubt that the Ger- 
mans would have tried to undermine Czechoslovak justice also, if they 
had more time. However, as the so-called Protectorate judicature was 
limited to Czech cases, and as in Slovakia which had a sort of token inde- 
pendence*! the regime did not interfere too much with the administra- 
tion of justice, the latter was the least damaged of all branches.*? 


The occupation had also a profound influence on the substantive law 
in the Protectorate. Hitler’s decree provided that the Reich could pass laws 
applicable to the Protectorate. This opportunity was particularly em- 
ployed in the field of criminal law.“ 


D. Activities of the Government in Exile 


Immediately after the occupation of the homeland, President Edward 
Benes set up a Government in Exile in London. The question of consti- 
tutional continuity between his regime and the system in force before 
Munich arose. Continuity was kept mainly in the person of the President, 
who had been elected by the Czechoslovak National Assembly in Decem- 
ber, 1935, for a period of seven years. The Czechoslovak Constitution pro- 
vides*® that the President shall remain in office until a new President has 
been elected, and since a new President could not be elected during the 
war when Czechoslovakia was occupied by the enemy, Dr. Benes accord- 
ingly remained in office. The objection could be raised that Dr. Benes re- 
signed in October 1938, shortly after Munich, and that Dr. Emil Hacha 
was legally elected President. This argument is, however, defeated by the 
fact that Benes’ resignation is not valid according to the Czechoslovak 


Constitution. 


Since, under the Czechoslovak Constitution Parliament cannot meet 
abroad, President Benes who had constituted a Government in Exile in 
London issued a “Constitutional Decree” regarding “the Temporary exer- 
cise of legislative power”.*® Under this decree it was provided that the 
President shall, during the suspension of the Legislature, exercise his Con- 





“ The treaty signed in Vienna on March 18, 1939, and in Berlin on March 23, 1939, 
by which the State of Slovakia placed itself under the protection of the German Reich, 
is published in REIcHsGESETZBLATT, Pr. II., p. 606. 

“ Cf. Vaciav Lacina, IN CzEcHosLovaKia Now (Orbis Prague 1946). 

* See footnote 31, supra. 

“ Verordnung des Reichsprotektors of Sept. 17, 1939, RGB1. I p. 1847. 


“See footnote 19, supra. 
“ Constitutional Decree of the President of the Republic of October 15, 1940, published 


in CZECHOSLOVAK OFFICIAL GAzETTE (London, 1940), No. 2, republished in Coti. Or 
Laws anv Decrees under No. 20 (1945). 
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stitutional powers with the consent of the government whenever, accord- 
ing to the Constitution, consent of Parliament would have been required. 
Laws were to issue in the form of “Presidential Decrees.”*7 Thus the 
approval of the government was substituted for the Parliament. This is, 
no doubt, a constitutional amendment praeter legem, an “act of original, 
revolutionary, creative legislation.”*® Doubts were expressed as to whether 
under international law such constitutional decrees may supplement or 
amend the constitution without complying with the provisions dealing 
with constitutional changes.*® No difficulties, however, arose in practice 
since, after liberation, the Czechoslovak National Assembly ratified the 
Decrees issued by the President.*%* 


It was clear to President Benes and his advisers that important altera- 
tions were required in the constitutional, political and social make-up of 
Czechoslovakia because of the physical destruction of property brought 
about by the war, the influence of the Nazis upon the political and econom- 
ic life of the country, the changes in other countries and new relations 
between Czechoslovakia and other nations. 


Considerable planning had been done by President Benes’ Government 
and his legal advisers, and decrees were issued in preparation for the 
restoration of legal order,°® which provided for the new institution of Na- 
tional Committees, and the creation of a “State Council” which during 
the suspension of Parliament functioned as an Advisory Board to the 
President and the Government.®? 


III. CzeEcHosLovak1a LIBERATED 


The first portion of the country to be liberated was the eastern part 
of Slovakia. President Benes and his government entered the country 





“ Ibid. §2. 

“The Constitutional Position of the Czechoslovak President in Exile by Egon Schwelb, 
in CzECHOsLOvAK YEARBOOK ON INTERNATIONAL Law (London 1940), p. 180. 

“ Cf. Governments and Authorities in Exile by F. W. Oppenheimer in 36 AMERICAN 
Journat OF INTERNATIONAL Law, 581, and Nore by Charles Pergler on p. 737. 

“* Constitutional Act of March 28, 1946, Cort. Or L. anv D. No. 57. 

® Constitutional Decree of the President of December 12, 1944, regarding Restora- 
tion of Legal Order, CzEcHosLovak OrFiciaL GazETTe (London, 1944), No. 11, re- 
published in Cott. of Laws anp Decrees under No. 30 (1945). 

* Constitutional Decree of the President of December 4, 1944, regarding National 
Committees and the provisional Parliament, CzEcHosLovak OrFiciaAL GazeTTre (Lon- 
don, 1944), No. 18, republished in Cottection Or Laws anp Decrees under No. 43 
(1945). 

“Constitutional Decree of the President of October 6, 1940, regarding creation of 
the State Council as Advisory Board to the Temporary State Organization, CZECHOSLOVAK 
OrriciaL GazettE (1940), No. 1. 

The State Council was abolished in April 1945, Cort. Or Laws anp Decrees 2 


(1945). 
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with the Red Army and on April 4, 1945, in Kosice, Slovakia, devised a 
program for the future Organization of the State of Czechoslovakia, now 
known as the Kosice Programme.®* On the 5th day of May, 1945, Prague 
rose against the enemy and there was heavy fighting on the barricades. On 
the 9th day of May, 1945, Czechoslovakia was liberated. 


A. Restoration of Legal Order 


It was evident that the liberated State could not, even temporarily, con- 
tinue in force those laws enacted during the occupation which were in 
conflict with the democratic principles of the Constitution of the Republic. 
The decision as to whether a particular law fell into this group was left 
to the courts unless expressly repealed by Parliament which was effected 
in October 1946.54 However, laws and rules enacted during the occupa- 
tion in the fields of criminal law, criminal procedure, personal law and 
law of domestic relations were immediately repealed. The decree regard- 
ing restoration of legal order®® declared void all decisions in criminal cases 
where the act was not punishable or less punishable under the law of the 
Republic of Czechoslovakia. In all other cases an interested party was 
given the right to petition within two years for the annulment or amend- 
ment of any judgment or administrative decision either based on laws in 
conflict with the democratic principles of the Czechoslovak Constitution, 
or aiming at a purpose forbidden by Czechoslovak law, or where a party 
because of the exceptional circumstances could not properly defend his 
rights.5® 57 


B. The Problem of the German and Hungarian Minorities 


The decision what to do with the German and Hungarian minorities 
was the most difficult and gravest problem facing the new Republic. Dr. 
Benes, having given most careful consideration to this question, found there 
was but one solution: Transfer of all who were not anti-Nazi to the Reich 
or Hungary. He expressed his position as follows: 





3 Cf. Dr. IvAN DERER, THE Kosice PROGRAMME AND THE New ConsTITuTION (Prague 
1946). 

Taw of October 2nd, 1946, Cort. Or Laws anp Decress, No. 195. 

% See footnote 50, supra and laws 12, 1946; 110, 1946; 198, 199, 1946. 

Taw of April 9, 1946, Cort. Or Laws anp Decregs, No. 76. 

* The Government of the Protectorate on December 5, 1939, passed Law No. 387 
levying on Czechoslovak emigrants the same Capital tax as had been imposed in Ger- 
many on non-aryan emigrants. The Supreme Administrative Court of Czechoslovakia 
decided that this law did not violate the Czechoslovak Constitution and its democratic 
principles because “it applied to the entire population without distinction”. This decision 
is being criticized as unjust and its reasoning as fallacious. 
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We have decided on the transfer of our Germans to the Reich. 

We justify this step by a series of the gravest reasons not only of a 
political but foremost of a moral nature. We tried up to the year 1938, 
and especially in that year, to arrive at an understanding with our 
Germans in a truly liberal and genuinely human spirit. All our en- 
deavors were totally disappointed. When with the Germans of the 
Reich they seized the whole of our country, they tyrannized us and our 
land in an unprecedented, barbaric and inhuman manner. All bridges 
between us and them were broken down for ever by their conduct; to 
live side by side with them is impossible. They must, therefore, leave, 
for there is no other solution in the interest of the peace and quiet of 
Europe. All the preparations must be carried out in a human and not 
a Nazi manner, and in full accord with the Allies. In this spirit were 
drafted our decrees concerning the citizenship of our German and 
Hungarian population. Only those will be Czechoslovak citizens who 
will receive their citizenship anew from our Government. 

We have therefore adopted the principle of the national State, and 
the former principles of minority protection, in view of their failure 
largely due to the minorities themselves, will not again be applied.5* 


This decision had, of course, the most far reaching consequences politi- 
cally and economically®® and found its expression in legislative measures. 


A similar decision was taken with respect to the Magyar population and 
an agreement reached with the Republic of Hungary on February 27, 


1946. 
C. National Administration and Restitution of Property 


The Germans in Czechoslovakia had during the occupation immensely 
increased their holdings by “Aryanisation” of Jewish property and by 
confiscation of the assets of Czech patriots. One of the first measures taken 
after liberation to prevent damages by expected German sabotage was the 
establishment of national administration of the property of “politically un- 
reliable persons”. The Decree of the President of May 19th, 1945, Collec- 
tion of Laws and Decrees No. 5, declares as unreliable the following per- 
sons: all Germans and Magyars, all members of Czech or Slovak fascist 
organizations and generally every person who supported the occupiers or 
acted against the independence and democratic Constitution of the Re- 
public. The administrator is appointed according to the size of the enter- 
prise. A special law was to provide for the method of filing and disposing 
of claims for restitution of property.64 The problems raised in this respect 





°° THe OPENING OF THE CZECHOSLOVAK PARLIAMENT (Prague 1945), p. 30. 
See N. Y. Times of June 11, 1947, p. 17. 
® Czechoslovak-Hungarian Treaty, published in Cort. Or Laws anp Decrees, No. 


145, 1945. 
* Presidential Decree of May 5, 1945, Cort. Or L. anv D. §7. 
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were rather complicated and it took a year before such a law was passed 
by Parliament.® 


The first question which arose was whether transfers made under pres- 
sure were to be considered void or voidable. It was decided that such 
transfers should be voidable only.** It was felt that transfers to a “politi- 
cally reliable person” should be treated differently from transfers to Nazis 
and the law therefore provides that transfers to unobjectionable persons 
are not voidable if full and adequate consideration had been paid and if 
the transaction resulted from the initiative of the original owner or was 
to his preponderant interest. Claims are to be filed within three years, to 
wit, on or before June 17, 1949. The law provides that a claim is to be 
made for the restitution of the property in specie except where this is “not 
feasible”, in which case the claimant is entitled to compensation in money. 
Where the Government certifies that a return of the property is not “in 
the public interest” it is assumed that it is “not feasible.” The claimant is 
required to return the consideration he received for the transfer but this 
is construed as applying only to what the claimant actually received, and 
he is therefore not bound to return what was deposited in a blocked ac- 
count and confiscated. Jurisdiction of such claims for restitution of proper- 
ty rests with the regular courts. Where the present owners of transferred 
property are not Germans who were deported but “persons politically 
reliable” a considerable number of them have shown unwillingness to re- 
turn voluntarily the claimed property, and protracted litigation has made 
it difficult for the original owners to regain possession of their property. 


D. Citizenship 


While under the Constitution, Czechoslovak citizenship was single and 
uniform,®* and enjoyed by ail inhabitants regardless of nationality, Hitler’s 
decree® introduced a double kind of citizenship: the Czechs were citizens 
of the Protectorate, while all the Germans became citizens of the German 
Reich. When the Government returned to Prague after the liberation of 
the country, it declared in a special decree, that it did not consider the Ger- 
mans and Hungarians as Czechoslovak citizens. It did give them the 





Taw of May 16, 1946, Cort Or L. anv D., No. 128. 

* Cf. Dr. Vixror Knapp and Dr. Jirt Hromapa, NATIONAL ADMINISTRATION ANE 
RELEASE Or Property From NATIONAL ADMINISTRATION (Prague 1946); Dr. VixTor 
Knapp and Dr. THomMas BERMAN, RETURN OF Property Lost Durinc OccuPATION 
(Prague, 1946); Dr. Z. Nespor, ReTuRN OF Property OF Persecurep Persons (Prague, 
1946). 

% CZECHOSLOVAK CONSTITUTION OF FEBRUARY 29, 1920. Art. 4. 

* See footnote 31. 

Constitutional Decree of the President of the Republic of August 2, 1945, No. 33, 
Coty. Or L. anv D. 
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chance to ask for Czechoslovak citizenship if they could prove that they 
remained faithful to the Czechoslovak Republic, never committed any 
crime against the Czech or Slovak nations, and either actively participated 
in the fight for liberation or suffered from Nazi terror. Those people 
whose applications were refused will remain German or Hungarian citi- 
zens and will be compelled to leave Czechoslovak territory. 


Under the same decree those Czechs and Slovaks who collaborated with 
the enemy may be deprived of citizenship. Jews whose mother language 
was German have found it difficult to obtain confirmation of citizenship al- 
though the Government issued instructions®’ to the effect that all Jews 
who suffered from Nazi terror are to be considered anti-Nazi, except where 
they actively supported German organizations. 


E. A New Civil Service 


The First Republic accepted with few changes the administrative system 
of the Hapsburg Monarchy. Under this system the Government appointed 
a Governor for each province, and District Executive Officers for each dis- 
trict. Although there was some amount of autonomy, in as much as elected 
bodies stood at the head of regions and municipalities, their jurisdiction 


was very limited. 


Since the Czech people have always been unwilling to bear bureaucratic 
rule the Government in Exile realized that a change was necessary. There 
was, however, a more pressing need for such change, since the new Repub- 
lic could not take over the old Civil Service for the simple reason that it 
was permeated with hostile elements that had to be removed. The dis- 
integration with which the Germans had infected the administration was 
so thorough that a reconstruction was out of the question. Such adminis- 
trative machine could not seize power at the critical moment. 


Therefore, the public administrative system had to be built on a new 
foundation, purely a popular one. A Constitutional Decree issued in Lon- 


don®® declared that: 


Following the basic principle of the valid Constitution of the Czecho- 
slovak Republic that the people are the sole source of the entire State 
Power in the Republic, it is decreed that the sovereign people in the 
liberated territory of the country shall exercise this power as follows: 
There shall be elected local, district and regional National Committees 
as temporary administrative bodies for the entire States Administra- 





* Decree of the Ministry of the Interior No. A-4600-16-8-45 ref. A of Aug. 24, 1945. 
* Constitutional Decree of the President of December 4, 1944, CzEcHOsLovAK OFFICIAL 
GazeTre No. 18, republished as No. 43 of Cott. Or L. anv D. 
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tion in all its fields. As administrative bodies the National Committees 

are under the control of the Government. 

The Government in Exile had further prepared a detailed Statute of 
the National Committees which was enacted immediately after the libera- 
tion. This Statute provided the method of elections, membership, juris- 
diction, etc.®® Already National Committees had come into existence dur- 
ing the war when underground organizations had been created by Czech 
and Slovak patriots. Immediately after the collapse of the German regime 
they were transformed into National Committees which, having knowl- 
edge of the local situation, took over the local administration, formed 
armed units and watched at close quarters the activities of the invaders 
and traitors. These National Committees, on the whole, have given a good 
account of themselves, although in the first months after the Revolution 
the sudden change in the system evoked a series of misunderstandings and 
abuses.”° Some national committees regarded themselves as all powerful 
and acted accordingly while others proved incompetent. President Benes 
expressed his opinion that from the standpoint of law and administration, 
the National Committees represented real progress, that they constituted 
the application of what we call popular democracy, that they would prove 
their worth as a new form of administration in the life of the State and 
that the Czechoslovak people were ripe for this method of state adminis- 
tration. 


F. A New Constitution 


The Government in Exile had anticipated that it would take consider- 
able time after the liberation to hold elections and constitute the Parlia- 
ment. On the other hand, it was felt that an immediate functioning of a 
representation of the people was absolutely necessary. 

The Government in Exile, therefore, prepared a Constitutional Decree™ 
providing for election of a Provisional National Assembly by delegates of 
the National Committees. After the liberation, a new Constitutional 
Decree’? amplified the first Decree and created a Provisional National 
Assembly, consisting of but one chamber of 300 deputies, which had two 
tasks: 


1. To confirm in office the President until the election of a new 
President; 





® Government Decree of May 5, 1945, Cott. Or L. anp D. No. 4. 
™ Cf. V. Lactna, IN CzecHostovakia Now. Orbis Prague, 1946, p. 16. 
™ Constitutional Decree of the President of December 4, 1944, CzEcHOsLovAK OFFICIAL 
Gazette, No. 18, republished in Cott. Or L. anp D. No. 43 (1945). 
ty Constitutional Decree of the President of August 25, 1945. Cott. Or L. ann D. No. 
47 (1945). 
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2. To exercise in accordance with the Constitution and other laws the 
functions of the National Assembly. 


It had authority to amend the Constitution but only in the case of abso- 
lute necessity. Such amendments have the form of “Constitutional Acts.” 
The Provisional National Assembly was to function until replaced by a 
new National Assembly, called “Constituent National Assembly” which 
was created by a Constitutional Act.** This New Assembly has only one 
chamber, while under the first Constitution Parliament consisted of 2 
Houses. The right to vote for the Constituent National Assembly extends 
to citizens who are 18 years of age, while under the Constitution the age 
of 21 years was required for voters to the Chamber of Deputies and an age 
of 26 years for voters to the Senate. The minimum age for Deputies of the 
“Constituent National Assembly” is now 21 years, while members of the 
Chamber of Deputies had to be at least 30 years of age and members of 
the Senate at least 45 years of age. 


The suffrage continues to be universal, equal, direct and secret. While 
the present “Constituent National Assembly” exercises the legislative power 
of the whole Republic, its main task is to enact a new Constitution. The 
time limit for this task is two years expiring April 18, 1948. 

Work on the new Constitution has not yet passed the stage of delibera- 
tions, but it can already be seen that it will differ from the First Consti- 
tution in the following respects: 


1. Transformation of the structure of the State from a State of nation- 
alities to a national State of the Czechs and Slovaks. 


2. Creation of the system of National Committees in lieu of Governors 
and District Executive Officers. 


3- Decentralization of the Administration. 


4. Nationalization. 


5. New Settlement of the Relationship between Czechs and Slovaks. 


Premier Klement Gottwald has declared’* that the new Constitution 
must guarantee full equality to women, personal and civil liberties, free- 
dom of the press, of speech, freedom of religion, freedom of assembly 
and association, freedom of scientific research, freedom of artistic expres- 
sion as well as all other personal and political freedoms guaranteed by 
the present Constitution. He also declared that under the new Constitu- 
tion justice must be administered by independent courts of law. 





™ Constitutional Act of April 11, 1946, Cott. Or L. anp D. No. 65 (1946). 
™ STATEMENT OF Poticy Or Mr. Gorrwap’s GoverNMENT (Orbis Prague, 1946). 
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G. Administration of Justice 


As already mentioned,” the administration of justice during the Pro- 
tectorate had suffered the least of all the branches of the administration, 
because the Germans had introduced special German courts, and German 
judges did not infiltrate into Czech and Slovak courts. Since, however, a 
number of judges had been arrested and had perished before firing squads 
or in concentration camps, the administration of justice was faced with a 
considerable shortage of personnel.’® Judges, therefore, had and still have 
to work overtime, but their material conditions have improved."* 


Trial by jury had been suspended during occupation. An immediate 
restoration was impossible since it requires some time to create panels 
of jurors. There was an additional problem due to the fact that under 
German threats and promises quite a number of Czechs had collaborated 
with them and become traitors. It was necessary first to eliminate and 
punish those persons. 


It was therefore decided™® to suspend jury trials until a purge of the 
population of traitors had taken place and until the enactment of a new 
modern statute of jury courts. This statute’ prescribes trials by jury in 
all cases where the law provides capital punishment or a jail sentence of 
more than 5 years with the exception of thefts, grand larceny, conversion 
and fraudulent bankruptcy where judicial courts have jurisdiction. In addi- 
tion, juries are competent to sit in judgment on crimes where the defend- 
ant apparently tried to exert influence in public affairs. 


During the suspension of jury trials, a system of People’s Courts was cre- 
ated under a law which provided for the punishment of Nazi criminals, 
traitors and collaborators.®° People’s Courts consisted of a presiding judge 
appointed by the President of the Republic and 4 laymen judges chosen 
by the government from lists prepared by the National Committees. This 
was a guarantee that only reliable patriots would sit on these courts. They 
were mostly people who had suffered under the occupation. The function 
of these courts was to deal swiftly with collaborators and Nazi criminals. 
Their procedure was summary and no appeal was permitted from their 





™ Supra, page 7. 
7 Dr. Prokop Drtina, INDEPENDENCE OF JupcEs, PeopLe’s Courts AND OTHER Ac- 


TUAL PropLeMs Or THE CZECHOSLOVAK ADMINISTRATION OF Justice (Prague 1946), p. 
22. 

™ Decree of the President of Oct. 2, 1945, Cort. Or L. anp D. 90. 

8 Decree of the President of July 31, 1945, Cort. Or L. anp D. No. 39 and Law of 
January 22, 1946, Cort. No. 24 and Law of July 11, 1946, Cort. No. 158. 

™ Law of December 10, 1946, regarding jury courts, Cort. Or L. anp D. No. 232. 
Decree of the Government of June 19, 1945, Cott. Or L. anv D. No. 18. 

® Decree of the President of June 19, 1945, Corz. Or L. anv D. No. 16, 
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judgment. On the whole, the Czechoslovak people seem to agree that the 
courts operated effectively®! and with justice, although public opinion felt 
that they were too strict with small violators and too lenient with the real 
culprits.8 There were more death sentences pronounced against Czechs 
than against Germans.** The People’s Courts originally were supposed 
to last one year, but were extended until the end of 1946%* and after a 
heated debate until May 4, 1947,°° when they came to an end. On that day, 
Czechoslovakia returned to a normal system of trial and procedure. 


Another Presidential Decree*® created special “National Courts” which 
had jurisdiction if the defendants were members of the Protectorate Gov- 
ernment or persons in responsible positions like leaders of important cul- 
tural, educational labor organizations, journalists, etc. The decision as to 
whether such persons are to answer for their crimes against the nation or 
for non-patriotic behavior before the “National Court”, the “People’s 
Court” or the regular courts rested with the Attorney General. The proce- 
dure in the “National Court” was the same as in regular courts with few 
exceptions. Even though a person did not commit a crime punishable 
under existing law, he might be called before the “National Court” to 
answer for not having behaved “as it was proper for loyal and brave 
Czechoslovak citizens to behave.” In this respect the “National Court” 
did not function as a criminal court but a “Court of Honor” and its sen- 
tence could not include the loss of the right to vote for and to be elected 
a member of public organizations and to publish or to write articles for 


political publications. 


The “National Court” had seven judges, six of whom were laymen, 
chosen by the government from lists prepared by the National Commit- 
tees. Like the “People’s Courts”, the “National Court” also ceased to 
operate on May 4, 1947, any unfinished business being turned over to the 
regular courts. The most important trial was that involving the members 
of the protectorate government, most of whom drew jail sentences of 5 to 
20 years. The President of the Protectorate, Dr. Hacha, having died before 
the National Court started to function, was not brought to trial. 





* Cf. N. Y. Times, May 6, 1947, and Article by Dr. Josef Trnecka, The End of the 
People’s Courts, in Dnesex, April 17, 1947. 

"= Cf. New YorskeE Listy (May 9, 1947). 

* Cf. Dr. Prokop Drtina, Minister of Justice, INDEPENDENCE OF JupGES, PEOPLE’s 
Courts AND OTHER AcTuAL PRoBLEMS OF THE CZECHOSLOVAK ADMINISTRATION OF 
Justice (Prague 1946) p. 13. 

“Law of January 24, 1946, Cort. Or L. anp D. No. 22 and Law of July 8, 1946, 
Cot. Or L. anv D. No. 149. 

® Law of December 18, 1946, Cott. Or L. anp D. No. 245. 

* Presidential Decree of June 19, 1945, Cott. Or L. anp D. No. 17. Governmental 
Decree of July 24, 1945, Cort. Or L. anv D. No. 40. 
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H. A New Land Reform 


Approximately 34% of the population of Czechoslovakia are occupied 
in agriculture.*? Of the total area of the First Republic, arable land ac- 
counts for 42% and forests for 33%. In the west where there is a high 
technical standard in agriculture, the productivity exceeds the average fig- 
ures for Europe as a whole, but in the eastern areas the productivity is 
much lower. 


After the first World War, Czechoslovakia faced a serious problem. 
The land was unequally distributed and privileged families owned a large 
part of the land. Under the Austro-Hungarian regime, there were 401 
estates of over 2,500 acres each, in Bohemia, Moravia and Silesia. Some 
families owned many estates. In contrast to this huge concentration of 
landed wealth 1,049,457 farmers had holdings under 5 acres each; 70.7% 
of the agricultural holders owned only 6.5% of the land area. 


Democratization of the land was one of the first great reforms legislated 
by the Constituent Assembly, even before the Constitution itself was 
drawn up or a Parliament could meet. First an act was passed forbidding 
the sale, transfer or mortgaging of any estate over 625 acres in area or of 
more than 350 acres of arable land. The Land Reform Law was then pass- 
ed in final form on April 27, 1919, and a Land Office set up to administer 
it. 4,465,300 acres were sold to 639,000 applicants and the owners were 
paid on the basis of the average value of the land and buildings in the 
years from 1913 to 1915. The land which thus changed hands equals 
12.5% of the area of the Republic and includes about 10% of all arable 
land and 18.2% of all forest land. 


This land reform which had not been quite completed during the first 
twenty years of the Republic and had stopped during the occupation, took 
on a new aspect with the transfer of the German and Hungarian popula- 
tion and the confiscation of their agricultural property. One of the first 
Presidential Decrees®* provided that all farm property was to be confiscat- 
ed immediately and without compensation if it belonged to: persons of 
German or Hungarian nationality, except those who took an active part 
in the fight for the liberation of Czechoslovakia; further to all traitors 
and enemies of the Republic regardless of their nationality, particularly if 
they proved hostile during the occupation, and finally to all societies and 
corporations whose management willingly and deliberately served the 
German war machine or nazism, and fascism in general. All those who 





* Brackett Lewis, Democracy In CzecHosLovakxia (New York 1941) p. 28. 
* Presidential Decree of June 21, 1945 Cotz. Or L. anv D. No. 12. 
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in the 1929 census declared themselves to be Germans or Hungarians were 
to be considered as Germans or Hungarians respectively, as well as all 
those who joined a German or Hungarian political party or other organi- 
zation. During the war some persons among the Czechs declared them- 
selves to be German, usually for interested motives, though before the 
war they had declared themselves Czechs.*® These too will, of course, 
have to suffer the consequences according to the law. 


The decision as to who is to be considered German, Hungarian or 
traitor does not rest with the courts but with the National Committees and 
is subject to appeal to the Ministry of Agriculture. Its decision may be 
appealed to the Supreme Administrative Court which, however, may not 


review findings of facts. 


The purpose of this decree is to carry out a land reform and to divide 
the confiscated land among small farmers and farm laborers who until the 
present time were working on larger farms and did not own any land. 
The land will be put into private ownership in strictly limited lots so as to 
prevent individuals from accumulating new vast lands.®° One claimant 
may only receive 20 to 30 acres of land, according to its quality, and only 
large families with more than 5 members may receive 25 to 35 acres. 
The claimant who has had land allotted to him will pay for it in install- 
ments, either in money or in crops. Compensation will not exceed double 
annual rent value for land and triple annual rent value for buildings. 


Up to the present time an area of 6,125,000 acres has been confiscated, 
3,625,000 of which is agricultural land. So far 2,500,00 acres have been set- 
tled. 33,000 families have already taken possession of the confiscated land 
allotted to them which is theirs, with the right to devise the same free of 
any restrictions. 77,000 farms are under temporary national administra- 
tion. Administrators may qualify for allotment of the land to their owner- 
ship if they give a good account of themselves. It is expected that about 
500,000 people will live on the allotted land.*! No setting up of “kolchozes” 
or similar collective farms is envisaged. Such types of agricultural enter- 
prises would be at variance with the deep rooted traditions of Czech 


peasants. 
Whereas agriculture in Czechoslovakia prospers best in the hands of 


peasants holding small or medium-sized farms, this does not apply to 
forestry. In Central Europe it is not enough to carry on the latter for quick 





® ZDENEK SMETACEK, WHAT WE Do anp How We Do Ir (Orbis Prague 1946) p. 19. 
” Presidential Decree of July 28, 1945, Cott. Or L. anp D. No. 28. 
™ Vactav Lacina, IN CzEcHosLovaKia Now (Orbis Prague 1946). 
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profits, but forests must be looked upon as regulators of the climate, etc. 
The Confiscation Decree® therefore provides that contiguous forest areas 
exceeding 120 acres are taken over by the State and will not be distributed 
among peasants. 1,250,000 acres have already been taken over and the 
State ownership has now risen from 14% of the total forest area which it 
held at the time of the Revolution, to 40%. The Confiscation Decree, of 
course, applies only to disloyal persons and institutions and presently there 
is no law which would permit expropriation of property of irreproachable 
persons without compensation.®** 


It must, however, be borne in mind that a new land reform is contem- 
plated to follow the distribution of confiscated land. This land reform will 
apply to property other than that of hostile elements, is expected to be 
more radical than the land reform during the First Republic, and will pro- 
vide indemnification of the owners similar to that for nationalized 
property.®?» 

The Presidential Decree above mentioned dealt with the confiscation 
of farm land only. As to other property a later Presidential Decree®* pro- 
vided that all movable and immovable property belonging to persons and 
institutions hostile®* to the Czechoslovak Republic are to be confiscated. 
Personal belongings like clothes, bedding, food, utensils, etc., as well as 
tools necessary for working purposes, are not to be confiscated. All Ger- 
mans who wish to keep their property must give sufficient proof that they 
remained loyal to Czechoslovakia. 


Under the Czechoslovak Constitution expropriation without compensa- 
tion is permissible where a law passed in accordance with constitutional 


methods so provides.*® 





™ Presidential Decree of June 21, 1945, Cor. or L. anp D. No. 12, §6. 

8 However, after this article went to press, Law of August 13, 1947, No. 143 Cott. 
oF L. anp D. was passed confiscating without compensation the land and industries 
owned by the Schwarzenbergs, the largest landowners in Czechoslovakia. This law is 
objectionable not only because it confiscates property of persons who have not been 
found guilty of any crime since admittedly they were always Anti-Nazi, but also because 
it is legislation ad personam which is contrary to legal concepts universally recognized. 

* After this article went to press this law was passed as Law of August 12, 1947, 
No. 142 Coxx. or L. anp D. reducing the minimum of acreage to be left to a land- 
owner to 125 acres. 

* Pres. Decree of Oct. 25, 1945, Cott. Or L. anp D. No. 108. 

“Decree No. 12, 1945, regarding confiscation of agricultural property exempts only 
those Germans who actively participated in the fight for liberation while Decree No. 
108, 1945, regarding loss of citizenship exempts also those Germans who suffered under 
Nazi terror. This is of special importance to Jews since those who were in concentra- 
tion camps or not within military age had no chance to actively participate in the fight. 
To confiscate their land without compensation by classifying them as Nazis is an in- 
justice. 

* ConstiruTION Or Fesruary 29, 1920, Art. 109 (2). 


SSE eee 


<r S 

















674 WISCONSIN LAW REVIEW [Vol. 1947 


I. Nationalization and Economic Planning 


Czechoslovakia is now building her economic system on 2 pillars, na- 
tionalization of industry and banks and economic planning.*™* 


The decision to nationalize was arrived at after long and sometimes 
stormy negotiations.°* It was apparent that nationalization would create 
a new form of ownership, alongside private and cooperative ownership.®* 
There was a number of reasons why such a step was considered unavoid- 
able. President Benes stated these reasons as follows:°° 


“The first reason was the state of affairs in which Czechoslovak industry 
found itself because of the war. The Germans simply took control of all 
main industries and of all banks. If they did not nationalize them direct- 
ly, they at least put them in the hands of the German concerns which 
meant taking them out of Czech hands and almost nationalizing them and 
fully Germanizing them. After the liberation, it was ascertained that the 
banks had been totally plundered and ruined by this German procedure 
along with industries either nationalized or expropriated from the origi- 
nal owners. To return this property into the hands of Czech individuals, 
or to consolidate them without considerable state assistance and without 
new financial guarantees was simply not possible. The State had to step 
in, partly in order to save labor and employment for the large masses of 
the people, and partly to save people’s savings in the looted Czechoslovak 
banks. But the State could not very well financially rehabilitate a great 
mass of individuals, return to them—to individuals—at the expense of all 
the other inhabitants, large properties, to the financial rehabilitation of 
which all the others had contributed, and it was therefore thought best 
and more just to leave them to the public ownership, even though this 
property should later be administered according to the principles of private 


enterprise and rentability. 


The second reason was the confiscation of German industrial property 
in connection with the transfer of all Fascist Germans to the Reich. To 
divide this property among Czech capitalists and industrialists in accord- 
ance with some arbitrarily chosen principle or criterion was found impos- 





** Dr. Ing. Jaroslav Fukatko, Secretary General, Federation of Czechoslovak Indus- 
tries, in PreFace To CzeEcHosLovaKia Test Cas—E Or NATIONALIZATION by JosEF GoLp- 
MANN (Prague 1947). 

Six Montus Or CzecHostovaK INDUsTRY AND TRADE (Statement by the Minister 
of Industry, B. Lausman, on December 4, 1945 Orbis Prague 1946) p. 14. 

* Messace Or Presipent Dr. Epwarp BEeNEs To THE NaTIoNAL AssEMBLY (Orbis 
Prague 1946) p. 36. 

** Broadcast of President Benes to America on the second anniversary of establishing 
of U.N.N.R.A. See 7 News Fiasnes From Czecnostovakia. Also, Cf. Dr. Joser GoLp- 
MANN, CZECHOSLOVAKIA TEsT CASE OF NATIONALIZATION (Prague, March 1947). 











July] CZECHOSLOVAKIAN LAW 675 


sible. The only solution seemed to be to give it to the State and Nation as 
partial reparation also for the enormous war damages caused by Germany. 


The third reason is equally important. There is in Europe a transition 
from pure liberalism to a system in which the socialist elements have con- 
siderable weight and predominance. Instead of being forced into any so- 
cialistic measures by strikes, revolts and conflicts, or even by a civil war, 
the leaders of the Czechoslovak people had the courage to start a progres- 
sive socialistic policy, being fully aware of the great responsibility falling 
on the workers and all other citizens as well. 


It was therefore decided, without blind copying, to use the experiences 
of the Soviet Union; to adapt them to use at home the same way as experi- 
ences of Great Britain, America, and France were used and to create a sys- 
tem of economic democracy which would operate with three types of own- 
ership (private ownership, cooperative ownership and state ownership).” 


On October 24, 1945, the President of the Czechoslovak Republic issued 
four decrees, the first of which nationalized mines and key industries, iron- 
works, furnaces, the textile, woodworking, chemical, ceramic industries, 
and manufacture of gramophone records.®® The first article of the decree 
where the objects of nationalization are enumerated has 27 subsections de- 
scribing in detail which enterprises are subject to nationalization. 


The average employment according to which the size of enterprises is 
judged, is taken from different years. It had to be borne in mind that some 
enterprises temporarily increased production and therefore also their staffs 
under the influence of a short-lived boom, whereas elsewhere the economy 
of the last year might have restricted their operations. The point was that 
the exact size of the enterprise in normal times should be ascertained. 


For instance, enterprises of the engineering, electrical precision tool and 
optical industries, with an average of more than 500 employees between 
January 1, 1942, and January 1, 1944, are subject to nationalization, where- 
as smaller works are not. The same applies to clothing factories with a 
staff not exceeding an average of 500 between January 1, 1938, and Janu- 
ary 1, 1940, brickworks less than 200 employees and sawmills, 300, weav- 
ing mills and carpet factories, 400, etc. 


A second decree of the President? nationalized some parts of the food 
industry, such as sugar factories, distilleries, large breweries, and flour 
mills and large factories for the production of margarine, chocolate and 
sweets. Sugar factories and distilleries, on account of their importance to 





® Presidential Decree of Oct. 24, 1945, No. 100 Coz. Or L. anv D. 
1 Presidential Decree of Oct. 24, 1945, No. 101 Corz. Or L. ann D. 
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the national economy, were nationalized irrespective of their size. All the 
other enterprises are subject to nationalization only upwards of a certain 
minimum, for instance breweries only, if their annual output was 60 tons 
of grain, margarine factories with more than 150 employees, chocolate 
and candy factories with more than 500 employees. In the food industries 
as in other enterprises, a firm is not subject to nationalization if its staff or 
output does not rise above the minimum fixed in the decree until after its 


coming into force. 


It follows from the reasons listed above ‘supporting nationalization of in- 
dustries that it would not have had a chance of success if institutions on 
which nationalized industries depended for credits, i. ¢., bank and insur- 
ance companies were left in private hands. Nationalization of these finan- 
cial institutions was effected by the third and fourth Nationalization 


Decrees,11; 102 


Even before these Nationalization Decrees were issued, a Presidential 
Decree’ nationalized film production and distribution “in order to per- 
manently rid it of all disturbing foreign elements and from all influences 
harmful and undesirable in the public interest”. 


In addition to those industries which were nationalized under the above 
mentioned decrees for which the owners will receive compensation, con- 
fiscated businesses in the nationalized lines will be merged with the na- 
tionalized industries. Where a confiscated industry belonged to a corpora- 
tion, the management of which was hostile to the Republic, those of the 
shareholders who were loyal are entitled to pro-rata compensation.1 


The compensation which will be paid in Government Bonds, cash or 
other stock will be calculated at market value by deducting liabilities from 
assets as per the vesting date. For unexploited mineral wealth, however, © 
no compensation will be given on the ground that it constitutes values that 
have not come into being through the owners’ efforts.1° 


Claimants who wish to obtain compensation have first to qualify in 
what is known as the “Qualifying Proceedings” and then, if successful, 
prove their claims in an “Indemnification Proceeding”. Considerable dif- 
ficulty may arise from the fact that according to the regulations, where the 
nationalized property belonged to a corporation, the shareholders cannot 
participate directly in the “Indemnification Proceedings” but are repre- 





1 Presidential Decree of Oct. 24, 1945, No. 102 Cott. Or L. anp D. 

™8 Presidential Decree of Oct. 24, 1945, No. 103 Corz. Or L. anv D. 

%8 Presidential Decree of Aug. 11, 1945, No. 50 Cott. Or L. anv D. 

%* Presidential Decree of Oct. 24, 1945, Corr. Or L. anp D. No. 100, §7, (3). 
** Ibid. §8 and 9. 
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sented by the body which is entrusted to represent the corporation. In most 
of these cases such corporations are under National Administration which 
can not be considered as a true representation of the stockholders’ interests. 

Czechoslovakia has concluded a Treaty with Switzerland,’ regarding 
application of the Nationalization Laws to Swiss property. Swiss are re- 
garded Swiss nationals and corporations provided more than 50% are held 
by Swiss nationals. The Treaty further provides that the compensation 
is payable in Swiss francs if the original investment or the purchase of the 
Swiss interest was made in Swiss francs, a free currency or gold. An 
analogous position is taken by the Czechoslovak Government with re- 
spect to all foreign interests. 


Negotiations are presently being carried on between Czechoslovakia and 
the United States in order to conclude a similar Treaty.1°7 


Each National Enterprise is an independent legal entity under the man- 
agement of a manager appointed by the Government and a Managerial 
Committee, the members of which are partly appointed by the Govern- 
ment and partly chosen by the employees. National Enterprises are to 
apply the principles of private enterprise, operate as independent units, the 
same way as corporations, pay taxes, as corporations, and after allotment 
of 20% to a reserve, they distribute their net profits to a public fund which 
may use its funds to cover losses in other industries or turn them over 
to the State Treasury. In order not to distort the result of operations no 
National Enterprise is permitted to grant credits to another National En- 
terprise. Conditions of employment are subject to the same laws and regu- 
lations as apply to employees of private enterprises. Employees are to re- 
ceive at least 10% of the net profits of the business, the same as applies to 
all larger private enterprises.°* 


Where the predecessor of a National Enterprise assumed obligations 
which economically were not justified, particularly with respect to exces- 
sive salaries and pensions, the National Enterprise may apply to special 
arbitration tribunals for a reasonable reduction. 


Crimes committed against National Enterprises are punishable under a 





1° Swiss-Czechoslovak Treaties of December 18, 1946, and February 7, 1947. 

*™ The U. S.- Czechoslovak Trade Declaration of November 14, 1946, published in 
THe CzEcHosLovak WeeEx.y (Prague Dec. 1, 1946) contains the following statement: 
“The Government of the United States and the Government of Czechoslovakia will 
make adequate and effective compensation to nationals of one country with respect 
to their rights or interests in properties which have been or may be nationalized or 
requisitioned by the Government of the other country. In this connection, the Govern- 
ment of the United States has noted with satisfaction that negotiations concerning com- 
pensation on account of such claims will shortly begin in Prague.” 
°° Government Decree of November 5, 1946, No. 216, Cott. Or L. anv D. 
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special statute.2 Altogether about 2,000 firms have been nationalized in 
industry. After nationalization they were amalgamated into nearly 250 
national enterprises, employing on an average of almost 2,000 people, al- 
though the size of the unit varies considerably between different industries. 

The extent of nationalization can be seen from the following table*?® in- 
dicating the number of persons employed in nationalized firms as a per- 
centage of total employment in each industry: 



































Industry Per Cent 
EEE 100 
Iron and Steel, Engineering 5 
IIIT soso aetcanateiastaseiciisbclisdasbblieeteta ages 74 
ID -sicciciainietbisinheatierntnciestcbinaesaciaeb iit 23 
Building Materials and Pottery 59 
Building euiiicemeniiiiin 10 
II stata ditiasdniicesirearaichantiineanadaintbiaiainians 68 
Textile and Clothing 46 
IIIT: :insssinitinlinteinihadinbies vicina dasageihtaastncencenigmiuainilibniiings 60 
ee ee... 28 
PINE seacestinanbnisiaiieicntiegmdrinsinnecteeniidptestinsaniatnimnsnieminiitnpeminaen 39 
ig RE 82 

62 








NN cae Seepiincittestbcintiehniec eins Mickdaniccsiinpniitinseecnnnomiiiti 


Thus, for the first time in history, a country with well developed indus- 
try and a relatively high standard of living has achieved public ownership 
of the basic means of production and entered the road of planned economic 


development. 


One of the most important measures was a reform of the currency based 
on a Presidential Decree re-establishing the Czechoslovak currency.™ All 
bills were to be deposited in blocked accounts and only small percentages 
released in new bills. The former currency of Kc, which the Germans had 
transformed into K, is now being exchanged into the new currency of 
Kes. The major part of the blocked accounts is being eliminated by a 
comprehensive Capital Levy and Capital Increase Levy.4? The Capital 
Levy rates! start at 5% and reach 30% for property valued at Kcs 20,- 
000.000 or more. The rate of the Capital Increase Levy!!* begins at 5% 





2° Law of July 18, 1946, Corz. Or L. ann D., No. 165. 

4° JosEF GOLDMANN, CZECHOSLOVAKIA Test Casz Or NaTIONALIZATION (Prague 1947) 
p. 13. 

41 Presidential Decree of October 19, 1945, Cott. Or L. anv D. No. 91. 

43 Law of May 15, 1946, Cott. Or L. anp D. No. 134. 

"8 Ibid. 462. 

™4 Ibid. 938. 
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and amounts to 100% where the increase between the initial date 
(1/1/1939) and the effective date (11/15/1945) exceeds the sum of Kes 
565,000 ($11.300). Where, however, a taxpayer still owns the same property 
as he owned on the initial date, the increased value of such property is not 


subject to the Capital Increase Levy.12® 


The second economic measure of particular importance is a Two Year 
Plan*’® which is essentially a plan of economic reconstruction. Its target 
is to raise industrial production by the end of 1948 10% above the 1937 
level.117 The plan has been drawn up for a period of two years only be- 
cause it is expected that its main task, the reconstruction of the country, 
can be accomplished within this period.™® 


CoNCLUSION 


During the first twenty years of its existence, the Czechoslovak Re- 
public has given an excellent account of itself as a liberal and democratic 
state. Its legal system was one of the most modern in Europe and its 
courts maintained the highest standards of independence and justice. 

The German invasion and occupation played havoc with the economy 
of the country and perverted the legal system of the Protectorate but did 
not affect the impartiality of Czech judges. 


After the liberation, the tasks of restoration of legal order, return to a 
Constitutional Government, punishment of war criminals and traitors, 
restitution of stolen property, and reorganization of the Civil Service 
posed very difficult and complicated problems. Fortunately, the Govern- 
ment-in-Exile had made extensive preparations, in that the respective laws 
were enacted without undue delay, and carried out with the assistance of 


the proper courts. 


The first phase of the reconstruction seems now terminated, of which the 
abolishment of the Temporary People’s Courts and the return to trials by 
jury is a sure indication. 


The Republic of Czechoslovakia—for reasons which seem unavoidable— 
has embarked upon an extensive program of nationalization of key indus- 
tries, banks, and insurance companies. Here, too, the first phase seems 
to have passed and the time has come “to digest”. 





™® Inventory and equipment of business enterprises, bills and deposits are excepted 
and subject to the Capital Increase Levy, See 423 and 26 of Law 134 (46). 

™° Laws of October 25, 1946, Cott. No. 192 and of February 13, 1947, Cox. No. 27. 

"7 STATEMENT OF Mr. GottwaLp’s GovERNMENT (Orbis Prague 1946). 

"8 JosEF GOLDMANN, CZECHOSLOVAKIA Test CasE Or NATIONALIZATION (Prague 1947) 
p. 36. 
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The basic principle of the nationalization program is to replace private 
shareholders by state ownership but otherwise to continue to let these in- 
dustries operate and compete as if they were private enterprises, under a 
responsible management, with employees sharing in the profits. 

The nationalization program comprises only industries of a certain mag- 
nitude. Small and medium businesses are not included and continue to 
operate as private enterprises or cooperatives. The system of private owner- 
ship remains the backbone of the legal system. 

In view of the comparatively small size and geographical situation ot 
the Republic of Czechoslovakia, its political and social development may 
be influenced by world politics. Not taking into account the impact of such 
events, it may be safely said that Czechoslovakia, which has made an 
honest effort to re-establish itself as a free nation with a progressive legal 
system safeguarding the freedom and property of its citizens, will continue 
that policy in the future. 











NOTES AND COMMENTS 


CONVEYANCES—SECTION 330.15—THE “THIRTY-YEAR” STAT- 
UTE. In recent years several states! have recognized the urgent need? for 
legislation designed to simplify and shorten examinations of records and 
titles in order to reduce legal costs incident to the transfer of real estate. 
Wisconsin was one of the first to pioneer in this field. Comparison of the 
latest of such statutes, adopted by the Michigan legislature in 1945,° with 
Section 330.15 of the Wisconsin Statutes reveals a fundamental difference 
in approach. This note will consider the value of the Michigan approach 
and will also re-examine the doubts and criticisms expressed by some attor- 
neys concerning the Wisconsin statute. 


The Wisconsin act is in form a general statute of limitations. Subject to 
the provisions for periodic renewal of claims by recordation, no claim of 
any type to any interest in land not recorded within the prior thirty years 
can be a basis for any action affecting the possession or title to such land. 
Claims not so recorded are completely nullified. The statute, with very 
few exceptions, applies to all persons, all interests involved, all land. These 
exceptions to its sweeping scope are: (1) actions commenced by the owner 
in possession, (2) real estate owned by a railroad or public service cor- 
poration, (3) claims based upon mortgages or trust deeds of such corpora- 
tions, (4) real estate of the state or any political subdivision or municipality 
thereof, (5) easements or restrictive covenants expressly referred to in 
recorded instruments or notices within the prior sixty years. 


The Michigan law on the other hand is not, even in form, a general 
statute of limitations. The legislature has first defined a marketable title 
for the purposes of this act: a valid record title or chain of title covering 
the past forty years, accompanied by possession not hostile to the record 
owner’s rights. The next step was to protect such marketable title by 
extinguishing nearly all claims of more than.forty years duration, not 
kept alive by recordation. Not all claims prior to the base period of forty 
years are cut off, only those adverse to the holder of a marketable title as 
defined in the act. In other words, the provisions of the act have no effect 





* Ill. Laws 1941, Vol. 1, p. 854, In. Stat. ANN. (Smith-Hurd Supp. 1944) c. 83, 
§10a; Ind. Acts 1941, c. 141, §1, p. 428, Inv. Star. Ann. (Burns Supp. 1943) §2-206; 
Iowa Cope (Reichman 1939) §11024; Minn. Laws 1943, c. 529. 

* For discussion of the need for such legislation see Aigler, Clearance of Land Titles— 
A Statutory Step 44 Micu. L. Rev. 45 (1945); Title to Real Property—30 Year Limita- 
tion Statute [1942] Wis. L. Rev. 258. 

* Mich. Acts 1945, No. 200. Amended by Mich. Acts (Extra Session) 1946, No. 25. 
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whatsoever unless the person in whose favor opposing claims are to be 
severed (1) can produce a chain of title covering the past forty years, and 
(2) can show that the land is not in the hostile possession of some other 
person. When these two prerequisites are met, the owner’s title, by statutory 
definition, is marketable, and any adverse claims based on transactions 
prior to the base period are immediately cut off. An important distinction 
should be noted here. Under the Michigan law the notice must be filed 
within the 40-year period, whereas in Wisconsin the notice is effective even 
though filed beyond the 30-year period if no transfer has been made to a 
purchaser for value. In other words, the title is not “good” in Wisconsin 
until a purchase for value is effected. 

Thus, the Michigan act has made the title of one who can meet the 
two basic prerequisites both good in fact and also marketable. There appear 
to be definite advantages to such an approach. For example, in Wisconsin 
any discussion as to marketability must begin, not with the statute, but 
with a consideration of Douglass v. Ransom.* That case announced no new 
principles of law but discussed and clearly pointed out the difference be- 
tween a good title and a merchantable (or marketable) title. After stating 
the general rule that “although a title is good, if there is reasonable doubt as 
to its validity, it is not marketable”,® the court declared: “that competent 
counsel have refused to pass a title as merchantable has been held to render 
it not merchantable.”® With such statements in mind, it would appear that 
even though Section 331.15 has operated to make a particular title good in 
fact, the title might still be refused as unmarketable because of defects in 
the record over thirty years old, upon the advice of an over-technical exami- 
ner (a “fly-specker”). The continued threat of such a possibility forces 
more reasonable counsel to extend their title searches through the entire 
record, thus defeating the avowed purpose of the legislature. Such dangers 
cannot exist under the definition set forth in the Michigan law, and the 
desired end, shorter and less costly title examinations, seems more certain 
of attainment. However, it is extremely important to note at this point the 
recent adoption by the State Bar Association of Wisconsin of a set of 
standards for examinations of real estate titles.’ Such standards will in time 
do much to rid the profession of fly-speckers and the resulting evils. An 
examiner will be likely to reconsider before rendering a title opinion 
opposed to such professionally approved standards. On the other hand, such 
standards are obviously unofficial and are certainly not binding on either 
the Bar or the courts. 





* Douglass v. Ransom, 205 Wis. 439, 237 N.W. 260 (1931). 

5 Id. at 446, 237 N.W. at 263. 

*Id. at 448, 237 N.W. at 263. 

* Bull. of State Bar Assn. of Wis., Feb. 1946 (Supp.); amendment and adoption 
reported in August 1946, 
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The sweeping provisions of the Wisconsin act make possible several 
conceivable situations in which unscrupulous persons might destroy valu- 
able rights of a property owner by a conveyance containing no reference to 
the rights of such owner. For example, let us suppose that O, the owner of 
Blackacre, had leased the land in 1910 to L for fifty years, that no instru- 
ment of record subsequent to the lease itself referred to such rights, and 
that O had not recorded a notice of his rights under Section 330.15. Sup- 
pose further that L should now, in 1947, convey Blackacre to P, a pur- 
chaser for value. By making the conveyance without any mention of the 
lease or of O’s rights in Blackacre, L could apparently wipe out completely 
the reversion interest of O, whose claim is based upon an instrument re- 
corded more than 30 years.* In another situation where there is no recorded 
instrument or notice within the past thirty years, difficulties may arise if 
A, with no claim whatsoever, went into adverse possession for a very 
short time and then transferred to P, a purchaser for value. Would P be 
protected in an ejectment action by the dispossessed owner? Undoubtedly 
the act was not intended to afford such protection. Possibly the provision 
that claims based upon an “event” within the prior thirty years are not 
wiped out could be construed to include the record owner’s possession 
within the thirty-year period as such an “event”.® Such a construction 
would, however, emasculate the statute in all other cases where there was 
possession at any time within the 30-year period even though no instru- 
ment referring to the claim was of record within the period. Such pos- 
sibilities as these go to the heart of the problem. 


These problems cannot arise in Michigan. It is difficult to imagine cir- 
cumstances in which injustice would result from extinguishing an interest 
inconsistent with the records of the past forty years when possession is not 
adverse to the recorded claims. In the one apparent situation in which such 
harm might result, that involving any attempt by the lessee under a long- 
term lease to cut off the reversion interests of the lessor, Michigan has 
specifically exempted the reversionary rights from destruction.1® In the 
majority of cases in which such statutes might be invoked to prohibit the 
enforcement of some early adverse interest, the prerequisites necessary to 





®It would make no difference if P had full knowledge of the true situation. Origi- 
nally the statute appeared to make such a conveyance good only as to a bona fide pur- 
chaser for value, but the requirement that the purchaser be bona fide has since been 
repealed. Wis. Laws 1945, c. 261. 

*The word “event” was added to the section in 1945 (Wis. Laws, 1945, c. 261) 
for the avowed purpose of including the death of an ancestor through whom rights 
might have been acquired. See discussion of Sec. 330.15 in Reports of State Bar Assn. 
of Wis., Vol. 34, 1944, pp. 126-127; also, comments on 1945 Amendment in Bull. of 
State Bar Assn. of Wis., Feb. 1946, pp. 63-64. 

7°Mich. Acts 1945, No. 200, §4. 
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the operation of the Michigan statute can probably be met with the same 
result as in Wisconsin. But in the relatively few situations in which the 
person to be protected is not within the operation of the Michigan law, 
very different results would ensue. It is in these situations that the dangers 
inherent in Section 330.15 are avoided by the approach used in the Michi- 
gan legislation. 


Another important difference is found in the treatment of easements 
under the two statutes. Wisconsin has merely extended the required record 
check an additional thirty years, making the base period for easements 
sixty years.14 Michigan makes no such additional record examination nec- 
essary but instead simply exempts from the bar of the act all easements 
“the existence of which is clearly observable by physical evidences” of their 
use.!” This provision does not make any abstract examination prior to the 
forty-year period necessary at all and hence does not in any way defeat the 
purposes nor weaken the effectiveness of the statute. The title examiner 
can either inspect the premises or make his opinion qualified to this extent. 
Obviously, the fewer exceptions there are to the extinguishment of claims 
arising prior to a single base period, the more completely is the objective 
attained of confining title searches to that base period.1* 


Certain doubts expressed as to the constitutionality of the Wisconsin 
law'* are worth attention. The same doubts apply equally to the Michigan 
act. It is settled that statutes such as these, applying to existing claims and 
interests, must postpone the effective date of their operation so as to allow 
a reasonable time for the assertion of such claims.’® Both states have so pro- 
vided.'® Clearly both state legislatures intended that all future interests 
arising from events or transactions prior to the base period are to be severed 
if there is no notice of record within the base period. Thus, some meritori- 
ous claims may be extinguished by these statutes. Does this amount to a 
deprivation of property without due process of law contrary to the protec- 
tion afforded by the Fourteenth Amendment to the United States Consti- 


tution? 





4 Wis. Strat. §330.15(5) (1945). 

Mich. Acts 1945, No. 200, §4, as amended by Mich. Acts (Extra Session) 1946, 
No. 25. 

* Another express exception under Section 4 of the Michigan act is any “right, 
title, or interest in land owned by the United States.” This provision merely declares 
what would be true anyway. The same exception exists under the Wisconsin act al- 
though not specifically announced. Such a limitation cannot be effective against the 
Federal Government. 

* Proceedings of State Bar Assn. of Wis., June, 1944, pp. 127-128. 

* Town of Koshkonong v. Burton, 104 U. S. 668 (1881); Bekkedahl v. City of 
Viroqua, 183 Wis. 176, 196 N.W. 879 (1924); Parker v. Kane, 4 Wis. 1 (1855). 

* Wis. Stat. 330.15(1); Mich. Acts 1945, No. 200, s. 9, as amended by Mich. Acts 
(Extra Session) 1946, No. 25. 
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The answer to this basic question must depend upon (1) whether the 
particular interests involved are “property” within the meaning of the 
Fourteenth Amendment, (2) the reasonableness of the provisions in such 
statutes for protecting the claims by recordation of notices, and (3) the 
public purpose sought to be accomplished by the statutes. 


A vested right clearly is such “property”;!*7 but since, by definition, a 
future interest is not vested unless there is a person in being with a fixed 
right of future enjoyment,’® the provision that such person in being must 
record notice of his claim does not appear arbitrary nor unreasonable, 
especially in the light of the public purpose behind such acts. Consider 
briefly the practical effect of a recording act such as Section 235.49. If O, a 
landowner, conveys to X, X immediately owns the land. Yet if he does 
not have his deed recorded and O later conveys to another party who is a 
bona fide purchaser for value and who records his deed, the rights and 
interests of X are wiped out. The public purpose achieved makes this de- 
struction of “property” allowable under the Fourteenth Amendment. A 
similar public purpose is sought under the statutes here considered. On 
the opposite extreme is a mere expectancy which is held not to be proper- 
ty.!® No problems arise in the severance of such an expectancy. 


The real difficulty arises concerning the destruction under these statutes 
of contingent interests. The weight of authority holds that such interests are 
“property”,”° although there is some authority to the contrary.21 Assuming 
that they are property under the Fourteenth Amendment, can a state de- 
stroy such property interests of one who may have had no opportunity 
whatever to protect his interests in any way? In the standards for title 
examination as adopted by the State Bar Association of Wisconsin it is 
stated: “Section 330.15 of the Statutes shall be applied and availed of in 
passing upon titles in those situations to which that section is by its terms 
applicable, bearing in mind, however, * * * that there is a doubt whether 
it affects contingent interests even though created under instruments more 
than thirty years old * * * .”? The basic considerations relevant to consti- 
tutionality in this case appear to be these: first, since a claimant of such 
an interest may not be in existence during the base period, do the provi- 
sions that any other person may file a notice of claim for record on such 





716 C.J.S. 643. 
#8 Biack’s Law Dicr. (3rd Ed.); 44 Worps anp Purases 165-214. 


™McNeer v. McNeer, 142 Ill. 388, 32 N.E. 681 (1892); Lee et al v. Albro et al, 91 Or. 


211, 178 P. 784 (1919). 
*” Aetna Life Ins. Co. v. Hoppin et al, 214 Fed. 928 (C.C.A. 7th 1914); Cress v. 


Hamnet et al, 144 Kan. 128, 58 P. (2d) 61 (1936). 
™ 16 C.J.S. 1198; 12 C. J. 955, 959. 
™ Real Estate Title Standards, Rule 4, Bull. of State Bar Assn. of Wis., Feb. 1946 


(Supp.), as amended and adopted in Bull. of August 1946. 
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claimant’s behalf afford reasonable protection, so that a severance of the 
contingent interest would not be without due process,?* and second, con- 
sideration must also be given to the fact that these statutes were passed in 
furtherance of a sound public purpose. The need for reform is urgent, but 
there can be no reform unless ail ancient claims and interests are barred. 
If the statute is declared unconstitutional as applied to contingent future 
interests and hence ineffective to bar the owners of such interests, the re- 
form sought by the legislation will be defeated. Although the statute will 
remain constitutional and effective to cut off other interests, the possible 
existence of contingent interests, still valid, will necessitate a complete title 
search in every instance. Hence, the alternatives are clear: the courts must 
choose either to uphold the basic purpose of the statute or to protect these 
contingent interests. There can be no authoritative answer to these ques- 
tions in advance of a court decision, but it can be pointed out that it is 
very likely that this legislation will meet with a favorable reception in the 
courts. In an action in which the constitutionality of the enactment was not 
involved, the Supreme Court of Iowa enforced a like statute* to bar 
a claim to establish a contingent remainder stating: 


We see no escape from the conclusion that the claim of the minor 
plaintiffs arose or existed prior to January 1, 1920, and that it is barred 
by the plain provisions of Code Section 11024. It may be that the legis- 
lature did not intend this provision to apply to such a case as the 
present. However, as we view it, the language of the statute is plain 
and unambiguous. Nor are we concerned with the policy of the law- 
makers in enacting this measure. We may observe, however, that 
there can be little doubt of the desirability of statutes giving greater 
effect and stability to record titles. We believe it our duty to enforce 
this statute as written. 





*Tllinois has avoided this constitutional question but completely undermined the 
value of the statute by providing in a similar enactment: “The provisions of this sec- 
tion shall not apply to nor operate against * * * any person who during the entire 
period herein permitted for reassertion of title, or prior thereto, shall not have had 
the legal or equitable right to sue for and protect his claim, interest or title.” Ill. Laws 
1941, Vol. 1, p. 854. 

“Towa Cope (Reichman 1939) s. 11024. 

* Lane et al v. Travelers Ins. Co. of Hartford, Conn., et al, 230 Iowa 973, 299 N.W. 


553 (1941). 

















PUBLIC OFFICERS—INCOMPATIBILITY AND INELIGIBILITY. — 


The 1946 Wisconsin case of State ex rel Wettengel v. Zimmerman* poses a 
question which from time to time must be answered by attorneys for mu- 
nicipalities—namely, the problem of dual office holding by the same person 
or whether a public officer may hold two or more public offices at the 


same time. 


The Wettengel case arose out of the 1946 Wisconsin primary election, 
at which Circuit Judge Joseph McCarthy, while holding the office of circuit 
judge, was nominated to the office of United States senator. The state 
constitution provides that all votes cast for supreme court justices and 
circuit judges for any office, other than a judicial office, shall be void.? It 
was claimed that this provision nullified Judge McCarthy’s nomination as 
senator. The supreme court held that it did not, insofar as that court was 
concerned, for the reason that the qualifications of United States senators 
were governed by the Federal Constitution,’ and that a state could not 
impose additional qualifications or limitations on the right of a person to 
become a candidate for this office. 


Barring the effect of this decision as to the right of judicial officers of the 
state to seek election to the United States Congress, the Constitutional pro- 
vision referred to is an illustration of a declaration of ineligibility of an 
officer to hold other named offices. This, and the allied topic of incom- 
patibility, forms the question which must be resolved by the attorney whe 
is asked for an opinion as to the propriety of double office holding in any 


case. 


At common law, there was no inherent prohibition against the holding 
of more than one public office by the same person at the same time, unless 
the incumbent of one office was rendered incapable of holding another, 
either because of legislative prohibition, or because of some element in- 
volved which made it improper from the standpoint of public policy, for 
the officer to hold both offices. Where the functions of two offices were in- 
consistent, they were regarded as incompatible. The incompatibility did 
not depend upon physical impossibility to discharge the duties of both of- 
fices at the same time, but arose from a conflict of interests, as where one 
office was subordinate to the other and subject in some degree to the super- 





1249 Wis. 237, 24 N.W. (2d) 504 (1946). 
* Wis. Const. Art. VII, §10. 
*U. S. Consr. Art. I, §3. 
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visory power of that other, or where the incumbent of one office had 
power to remove the incumbent of the other, or where one had the power 
of auditing the accounts of the other.* It existed where the same person 
held two or more offices of like kind and grade, such as that of police 
justice and justice of the peace.® 


Wisconsin first announced adherence to the common-law rule in the 
case of State ex rel Knox v. Hadley, decided in 1858. One Knox was 
elected to the office of police justice of the city of Watertown, and while 
holding that office, was elected justice of the peace for two of the city 
wards. A statute provided that the city should elect three justices of the 
peace and one police justice. The court held these offices incompatible at 
common law for the reason that such dual office holding would in effect 
reduce the number of justices from four to three when the statute had pro- 
vided for the larger number. It was claimed by respondent that he might 
never have to act in both capacities, and hence the question was immate- 
rial, but the court said, quoting from an earlier English case,’ that: 

There may be cases in which it would be absolutely necessary for him 

to sit in that character (as because of sickness of another justice, etc.) 

and if there be but one possibility, that is an answer to the argument. 

It should be noted that the foregoing is authority for the proposition 
that incompatibility does not depend upon whether the officer will of neces- 
sity act in both capacities at the same time, or whether he would ever 
have to act in one of the capacities. All that is necessary is a possibility that 
at some time or other, the officer may be under the necessity of exercising 
the functions of the other office. So it has been stated that the question of 
incompatibility is not to be determined by the proposition that the officer 
need not, and probably will not, undertake to act in both offices at the same 
time, and that such a proposition is immaterial on the question.® Incom- 
patibility, if it exists, is not affected by the circumstance that the officer is 
willing to serve without pay.® 


The effect of accepting and qualifying for an incompatible office is 
stated by the case of State ex rel Wheeler v. Nobles, decided in 1901. A 
school district treasurer was elected school district clerk, and attempted 
to resign the office of treasurer after qualifying for the clerk’s office. Be- 
cause of a statute which provided that the treasurer was to serve until his 





*46 CJ. 942-943. 

° Milward v. Thatcher, 2 Term Rep. 81, 7 Eng. Rul. Cas. 320. 
*7 Wis. 700 (1858). 

* Milward v. Thatcher, supra. 

*42 Am. Jur., Public Officers, §70. 

°28 O.AG. Wis. 32 (1939). 

109 Wis. 202, 85 N.W. 367 (1901). 
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successor should be elected or appointed and qualified, the court ruled 
that since the treasurer’s successor had not been installed, he could not 
resign so as to create a vacancy, and that therefore, his election to the 
clerkship was a nullity, since the offices were incompatible. However, the 
court stated: 


There can be no doubt about the general proposition that one who, 
while occupying one office, accepts another incompatible with the first, 
ipso facto absolutely vacates the first office, and his title is thereby termi- 
nated without any other act or proceeding. This was the rule of the 
common law, and has been recognized and accepted in many juris- 
dictions. 


In the 1907 case of State v. Jones}+ the respondent had been elected to 
the office of county judge, and while holding that office, was elected to and 
qualified for the office of justice of the peace. The court followed the Knox 
case, holding that the two offices were incompatible for the reason that the 
number of examining magistrates would be reduced by one were the 
respondent to be permitted to retain both offices. The court then said by 
way of dictum: 


It was not an essential element of incompatibility at common law that 
the clash of duty should exist in all or in the greater part of the official 
functions. If one office was superior to the other in some of its princi- 
pal or important duties so that the exercise of such duties might con- 
flict, to the public detriment, with the exercise of other important 
duties in the subordinate office, then the offices were incompatible. 


The court then proceeded to apply the rule as to vacation of an incom- 
patible office, holding that the respondent, by accepting the office of justice 
of the peace, thereby vacated the office of county judge. 


The same result was reached in 1927 in the case of State ex rel Stark v. 
Hines,!* where the respondent, while holding the office of municipal judge 
of Barron county, was elected to and qualified for the office of city attorney 
for Rice Lake. A statute, similar to the one involved in the Wheeler case, 
provided that the municipal judge should hold his office until his suc- 
cessor was elected or appointed and qualified. The relator contended that 
the two offices were incompatible and that the respondent, by accepting the 
office of city attorney, had vacated the office of judge. Respondent relied on 
the Wheeler case for the proposition that the statute had been declared by 
the Wheeler case to be an exception to the common law rule, and that the 
office of city attorney was the one which he could not hold, if the offices 





7 130 Wis. 572, 110 N.W. 431 (1907). 
2194 Wis. 34, 215 N.W. 447 (1927). 
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were incompatible. The court overruled the Wheeler case on this point, 
observing that the chapter of the statutes on resignations, vacancies and 
removals of public officers*® contained a statute expressly permitting an 
officer to resign,* and that the respondent could have resigned the office 
of municipal judge and then could have qualified for the office of city 
attorney, obviously holding that a statute providing for holding over until 
a successor was elected or appointed and qualified was designed to cover 
only those situations where the officer had not disqualified himself from 
retaining the office, either by resignation or by some act which resulted in 
a vacation of the office by operation of law. 


In addition to the common law rules of incompatibility, the legislature 
has enacted several statutes providing that certain offices are incompatible, 
or that certain officers are ineligible for certain other offices. Thus, in Wis- 
consin, the offices of town treasurer and town assessor are incompatible by 
statute.!® So are the offices of county superintendent of schools and member 
of the county board.!® The constitution makes the office of sheriff incom- 
patible with any other office.17 The disqualification of supreme court jus- 
tices and circuit judges for any other office except judicial office has been 
mentioned previously,!® and a statute prohibits the judge of any court of 
record from accepting any office, other than a judicial office, during the 
term for which he was elected or appointed.!® A district attorney may not 
hold the office of city attorney in counties having a population of 40,000 or 
more,” and a clerk of circuit court is ineligible to the office of justice of the 
peace during the time he holds the office of clerk.24 A county or town 
supervisor®? may not hold any other county office,* and a county officer 
may not hold the office of county treasurer or deputy county treasurer and 
his office at the sam. time.” No member of a town, village or county board, 
or member of a city council, may at the same time hold any office which, 
during his term, has been created by the board or council, or the selection 
to which is vested in such board or council.”> The offices of member of the 
county board and trustee of county institutions are incompatible,?* and one 





% Ch. 17, Wis. Stat. (1927). 

™ Wis. Star. (1927) §17.01. See also id., 1945. 
* Wis. Stat. (1945) §60.19. 

7° Wis. Star. ay §39.01(6). 
** Wis. Const. |" VI, $4. 

® Supra, n. 2, 

” Wis. Star. 545) §256.02(2). 
” Wis. Stat. (1945) §59.48. 

™ Wis. Star. (1945) §59.40. 
720 O.A.G. (Wis.) 299 (1931). 
* Wis. Stat. (1945) §59.03(3). 
™* Wis. Stat. (1945) §59.18. 

* Wis. Stat. (1945) §66.11. 

* Wis. Stat. (1945) §46.18(2). 
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statute, while not providing for incompatibility directly, does so as a prac- 
tical matter by declaring that no town officer shall receive pay for acting 
in more than one official capacity or office at the same time.*? 


With one exception, the foregoing offices are rendered incapable of re- 
tention at the same time, not because of common-law incompatibility in 
terms, but by a declaration that the officer of one office is ineligible for the 
other.?® While the effect of incompatibility and ineligibility is the same, 
insofar as each prohibits double office holding, the results are quite different. 
As stated above, where an officer accepts an incompatible office while hold- 
ing the first office, the first office is vacated, leaving the officer with title to 
the second.”® Where the officer is ineligible to hold the second office, the 
second office, and not the first, is the one which he loses.3° A provision for 
ineligibility is held to incapacitate the incumbent of the first office from 
accepting or holding the second office, and to render his election or appoint- 
ment to the second office void or voidable.*4 


Where an officer does occupy two incompatible offices, or where because 
of holding one office, he is ineligible to the other, he is not, however, ren- 
dered incapable of discharging the duties of both offices, since in either 
case, he is at least a de facto officer as to one of the offices, and his acts are 
perfectly valid as regards the public and third person.®? A de facto officer 
has been defined to be a person who has the reputation of being the officer 
he assumes to be, and yet is not a good officer in point of law.3* Such an 
officer has also been defined as one who is in office under color of title, as 
by virtue of a valid appointment or election, or an election or appointment 
capable of being made, but which was defective in some respect.** A de 
facto holding may be created where the officer was lawfully installed, but 
because of some subsequent act, his title has been terminated.*® The title 
of a de facto officer, however, may be terminated by a direct proceeding 
against him,°* and where the officer holds a de facto status because of hold- 
ing an incompatible office, or one to which he is ineligible, his title is ter- 





* Wis. Stat. (1945) §60.60. 

See, e. g., Wis. Stat. (1945) §256.02(2): “The judge of any court of record in 
this state shall be ineligible to hold any office of public trust, except a judicial office, 
during the term for which he was elected, or appointed.” The exception as to statutory 
ineligibility in terms is §39.01(6), which states that: “The offices of county superin- 
tendent of schools and member of the county board of supervisors are incompatible.” 

46 C.J. 947; 42 Am. Jur., Public Officers, §78. 

46 CJ. 947; 42 Am. Jur., Public Officers, §80. 

%\ 42 Am. Jur., Public Officers, §80. 

20 O.A.G. (Wis.) 299 (1931). 

346 CJ. 1053. 

“46 CJ. 1057. 

* 46 C.J. 1056-1057; 20 O.A.G. (Wis.) 299 (1931). 

* 43 Am. Jur., Public Officers, §474. 
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minated by operation of law,°7 and his successor may be appointed or 
elected without any further act done toward removal of the de facto officer.5* 

A de facto officer, however, retains possession of the office and its inci- 
dents as against everyone except a person lawfully claiming the office,®* 
and where there is no such claimant, the de facto officer is entitled to the 
salary of the office.*° 

In summary, the following rules are to be considered in determining 
whether offices are incompatible: 

1. The constitution or legislature may have declared the offices incom- 
patible, or may have provided for ineligibility of an officer to election or 
appointment to another office. 

2. If one office has as an incident the power to appoint or remove the in- 
cumbent of the other, the offices are incompatible. 

3. If one office is charged with the duty of auditing the accounts of the 
other, the offices are incompatible. 

4. If the two offices in question are alike in functions, they are incom- 
patible. 

5. Where there is a “conflict of interests” or “clash of duty” arising be- 
cause of retention by one person of two offices, they are incompatible. The 
following are suggested as falling logically within the prohibition: 

(a) Where money received by one office is deposited with or turned 

over to the other; 

(b) Where the incumbent of one office is custodian of the oath and 

bond of the other; or of the bond alone; 

(c) Where one incumbent of an office is charged by law with institut- 

ing actions for penalties against the incumbent of the other office; 

(d) Where the incumbent of one office is required by law to execute 

orders and follow directions given by the incumbent of the other 
office. 


It can be seen from the foregoing that the question of incompatibility 
and ineligibility regarding public offices is a very real one, and will un- 
doubtedly continue to increase in importance as the governmental system 
becomes more complex, resulting in a corresponding increase of new of- 
fices. For this reason, it is believed that the topic is one with which the 
municipal attorney should become familiar. 


Rosert D. MarTINson 





* State ex rel Wheeler v. Nobles, 109 Wis. 202, 85 N.W. 367 (1901). 

*° 42 Am. Jur., Public Officers, §78. 

* 43 Am. Jur., Public Officers, §474. 

“28 O.A.G. (Wis.) 555 (1939); see also Clausen v. Fond du Lac County, 168 Wis. 
432, 170 N.W. 287 (1919). 
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CONSTITUTIONAL LAW—FREEDOM OF ASSEMBLY, SPEECH 
AND PETITION—The Supreme Court of Mississippi in The City of 
Jackson v. McLeod" held that, as a matter of law, the city of Jackson was 
justified in considering the petitioner’s (policeman) expression of an intent 
to become a member of a labor organization and his refusal to renounce 
that intention, as an act tending to injure the public service and therefore 
a good cause for dismissal. Certiorari was denied by United States Supreme 
Court.!* 


The facts leading up to the decision were briefly as follows. Thirty-three 
policemen of the city of Jackson, Mississippi, announced their intent to 
organize and to affiliate with the American Federation of State, County 
and Municipal Employees, an A.F. of L. affiliate. They were warned by 
the chief of police to abstain from their intention or face dismissal. When 
the policemen persisted, they were discharged. The city council then pass- 
ed an ordinance ratifying and approving the action of the chief of police. 
On appeal, the Civil Service Commission? afirmed. The Circuit Court of 
Hinds County declared the dismissal illegal. The Supreme Court reversed. 


The Supreme Court of Mississippi limited its inquiry to the question 
whether “the action taken by the Civil Service Commission was in good 
faith, honestly done and upon cause which reasonable men, acting as such a 
commission, could reasonably say was an adequate cause.”® In view of 
Section 9, Chapter 208, Law 1944,* which permits discharge for any act 
tending to injure the public service, and in view of the terms of the pledge 
required of each member of the union,® the court concluded that the 
Civil Service Commission did not unreasonably arrive at the conclusion 
that membership in the proposed union would tend to injure the public 
service. 





Mane gt 24 So. (2d) 319 (1946). 

7@ 328 U. S. 863. 

* Established under the Civil Service Act of Mississippi, Ch. 208, Law 1944. 

* Majority opinion, infra. 

“Section 9 restricts the right to discharge of city employees to cases of “incompetency, 
inefficiency, immoral conduct or inattention to duty, dishonesty, intemperance, insubordi- 
nation, discourteous treatment of the people or a fellow employee, or any other act of 
omission or commission tending to injure the public service.” 

5 Each member of the proposed union must take the following pledge on being ini- 
tiated in the union. “I, —————, pledge my honor to observe faithfully the constitu- 
tion and laws of this local of the American Federation of State, County and Municipal 
Employees and the rules and regulations for the government thereof; not to make 
public any of the private proceedings of this local; to perform faithfully all the duties 
assigned to me; to support the products and services of organized labor by making 
purchases of such products and services; to so conduct myself at all times to bear 
true and faithful allegiance to the American Federation of State, County, and Municipal 
Employees and to the labor movement in general.” 





Se Sea 
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Judge McGehee, in a dissenting opinion, held that the mere fact of mem- 
bership in the organization in question—as distinguished from any actual 
abuse arising out of such membership—could be no cause for discharge. 
“Any act tending to injure the public service” in Section 9 must be of like 
kind and character as those instances of misconduct specifically mentioned 
in the enumerated offenses.** In view of the essential and radically dif- 
ferent feature of the particular organization in question,® the dissenting 
opinion held that the Civil Service Commission as well as the mayor and 
the commissioners did not act for cause in discharging the policemen. “It 
is not within the contemplation of this statute that such employees under 
civil service can be discharged for what they may do in the future by 
virtue of present membership in such an organization.” 


The Mississippi Supreme Court chose to ignore the constitutional ques- 
tions raised by the dismissed employees. Regardless of whether or not the 
“offense” of the employees is covered by the civil service act or the decisions 
of the city council, the action of the city of Jackson deprives a particular 
class of people, namely police officers, of the rights to assemble peacefully 
and to petition the government for a redress of grievances under the First 
and Fourteenth Amendments of the Federal Constitution.” 


That these rights are not confined to political and religious activities, 
but extend to associations for the purpose of promoting economic and sci- 
entific ends, has been recognized repeatedly by the United States Supreme 
Court.’ The protection extends unquestionably to public employees too, 





* Supra Note 4. 

* Evidence presented to the court showed that the union in question denied the right 
of policemen to strike; does not advocate the negotiation of contracts with municipalities; 
does not favor the closed shop or the check-off; that no strike has ever been called by 
one of the locals or by the national organization in a police department; that the 
national has never exercised any control over the locals except to the extent of seeing to 
it that the no-strike pledge of the charter has been observed under penalty of its for- 
feiture and to require that the local’s constitution and by-laws are consistent with the 
policies of the parent organization; that the American Federation of Labor exercises no 
element of control whatever over either the national organization or the local units 
thereof; that when the charter was mailed to the proposed union of the Jackson police- 
men it was accompanied by a letter from the president of the national in which it was 
stated: “I want to make plain also that if your local should engage in a strike your 
charter will be revoked automatically, for we cannot condone a strike by police of- 
ficers”; and that the employees here involved would faithfully discharge their duties in 
the future as policemen, notwithstanding their membership in this so-called labor union. 

™U. S. Const. AMEND. I: “Congress shall make no law respecting . . . the right 
peaceably to assemble and to petition the government for a redress of grievances.” 

U. S. Const. AMEND. XIV: Three clauses are in point. “No state shall make or en- 
force any law which shall abridge the privileges or immunities of citizens of the United 
States”; “No state shall . . . deny to any person within its jurisdiction the equal pro- 
tection of the laws”; “Nor shall any state deny any person of life, liberty or property 
without due process of law.” 

* Thomas v. Collins, 323 U. S. 516 (1945); Amalgamated Utility Workers v. Con- 
solidated Edison, 309 U. S. 251 (1940); National Labor Relations Board v. Jones & 
Laughlin Steel Corporation, 301 U. S. 33-34 (1937). 
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and any law by the state or any of its subdivisions prohibiting the right 
of public employees to organize would almost certainly be held unconsti- 
tutional by the United States Supreme Court under one or more of the 
clauses of the First and Fourteenth Amendments of the United States 
Constitution.® 


However, the courts have repeatedly recognized that states or any of 
their subdivisions, when acting as employers, have full discretion to deter- 
mine the conditions with respect to the employment of their own em- 
ployees. The issue presented in The City of Jackson v. McLeod is there- 
fore how to reconcile the right of a state or any of its subdivisions to hire 
and fire with the right of employees to organize, or, more specifically, 
whether the state or any of its subdivisions can use its power as an employer 
to invade upon rights and privileges guaranteed under the Constitution. 


All rights are relative. The state or any of its subdivisions has the right 
to limit the rights of assembly and petition, but only if the exercise of these 
constitutional rights “involves great and immediate danger to public 
interest.”!° In Thomas v. Collins“ the United States Supreme Court stated 
that the privileges protected by the First Amendment occupy “a preferred 
place” in our scheme of government. 


For these reasons any attempt to restrict those liberties must be justi- 
fied by clear public interest, threatened not doubtfully or remotely, 
but by clear and present danger. The rational connection between the 
remedy provided and the evil to be curbed, which in other contexts 
might support legislation against attack on due process grounds, will 
not suffice. These rights rest on firm foundation. Accordingly, what- 
ever occasion would restrain orderly discussion and persuasion, at ap- 
propriate time and place, must have clear support in public danger, 
actual or impending. Only the gravest abuses, endangering paramount 
interests, give occasion for permissible limitation. 


Justice Brandeis, in Whitney v. California, said: 


Whenever the fundamental rights of free speech and assembly are 
alleged to have been invaded, it must remain open to a defendant to 
present the isssue whether there actually did exist at the time clear 
danger; whether the danger, if any, was imminent; and whether the 
evil apprehended was so substantial as to justify the stringent restric- 
tion interposed by the legislature. 





°41 Srat. 364 (1919), 40 U.S.C. §76 (1940) and 41 Srar. 398 (1920), 10 U.S.C. 
§§1411, 1412 (1940) forbid unions of firemen and policemen in the District of Co- 
lumbia. In 1939 the statute was changed, permitting firemen to organize but continu- 
ing to ban organization of the members of the police force. The constitutionality of the 
act has never been tested. 

” Thornhill v. Alabama, 310 U. S. 88 (1940). 

™ See footnote 8. 


9274 U. S. 357 (1927). 
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In the face of such stringent interpretation of the limitations of the 
rights guaranteed under the First and Fourteenth Amendments, the ques- 
tion, whether the city was justified in discharging the policemen—not for 
any actual abuse of their constitutional rights—but for what they might do 
in the future by “virtue of their present membership”, can be reasonably 


doubted. 


So far the courts have generally upheld laws, regulations and ordinances 
of the state and any of its subdivisions which had the same intent and 
purpose as the civil service act of the state of Mississippi and the ordi- 
nance passed by the city of Jackson. In Frederick v. Owens™ the court 
held that the superintendent and the Board of Education of Cleveland had 
authority to forbid teachers to be members of labor unions. The discharge 
of teachers for belonging to a union was also declared legal in People ex 
rel. Fursman v. Chicago, in Seattle High School, Ch. #200 v. Sharp- 
less>° and with respect to fire fighters in San Antonio Fire Fighters Local 
Union 84 v. Bell® in McNatt v. Lawther}" in Carter v. Thompson}® 
Fraternal Order of Police v. Harris}® and more recently in C.I.0. v. City 
of Dallas,?° and Ellis ex rel. v. City of Kingsport.”* 


The issue has never been before the United States Supreme Court. It is 
difficult to reconcile the decisions quoted above with the constitutional 
rights of the employees in question to assembly and to petition and to be 
not deprived of liberty without “due process” nor be denied the “equal pro- 
tection of laws.” The abstract right of employees to assembly and petition 
has no meaning if it cannot be exercised without loss of the privilege 
to serve the state or any of its subdivisions and without loss of important 
vested rights to seniority and to pensions. It is regrettable that the Supreme 
Court of Mississippi refused to consider the constitutional questions in- 
volved and that the United States Supreme Court did not see fit to grant 


the writ of certiorari. 
JosepH Mire 





8 35 Ohio Circuit Court, R 538 (1915). 

278 Ill. 318, 116 N.E. 158 (1919). 

159 Wash. 424, 293 Pac. 994 (1930). 

% 223 S.W. 506 (Tex. Civ. App. 1920). 

7 223 S.W. 503 (Tex. Civ. App. 1920). 

164 Va. 312, 180 S.E. 410 (1935). 

306 Mich. 68, 10 N.W. (2d) 310 (1934). Cert. denied by U. S. Supreme Court. 
321 U. S. 784 (1943). 

*” Texas Court of Appeals (Oct. 25, 1946). 

“Chancery Court for Sullivan County (Tennessee) (Feb., 1947). 











NEWS OF THE SCHOOL 


Orper oF THE Coir: The following members of the senior class were 
elected to the Order of the Coif: John Bosshard, August Gottlieb Eckhardt, 
Thomas Burns Fifield, Robert George Hebert, Leo Richard Lichter, James 
Bogue MacDonald, Robert David Martinson, John Benjamin Menn, Ed- 
ward Boone Miller, Peter Gus Pappas, Norman Cyrus Skogstad, John 
George Vergeront, Lawrence Alan Weinstein, Roland John Wendorff. 


Honors: The Salmon W. Dahlberg Prize was awarded to Thomas 
Burns Fifield. Thomas Burns Fifield was graduated with high honors. 
James Bogue MacDonald was graduated with honors. 


Law Scuoot Scuorarsuips: Scholarship awards were made to the fol- 
lowing students during the past academic year: Joseph R. Barnett, James 
P. Brody, Betty Brown, Daniel J. Dykstra, Thomas B. Fifield, Louis D. 
Gage, William K. Grinde, Philip Habermann, Robert C. Hebert, Glenn L. 
Henry, John W. A. Hofeldt, Leon Katz, Martin M. Lucente, James B. 
MacDonald, John B. Menn, Frank W. Miller, Howard J. Otis, Mrs. Doro- 
thy Smith, Allen R. Solie, John G. Vergeront, Charles W. Webster. Schol- 
arships previously awarded were continued for: Bernard J. Bertrand, James 
F. Clark, Mrs. Charlotte B. Higbee, Robert D. Martinson, Roland J. Wen- 
dorff. 


Law ScHoot Association: The Executive Council elected the following 
officers for the coming year: John Bruemmer, President; Jack Potter, 
Treasurer and Book-Mart Chairman; Stanley O’Malley, Secretary. Floyd 
Springer and George Higbee were elected co-chairmen of the Moot Court 
program for the next semester. The Association continued its sponsorship 
of bi-monthly “get-togethers” at which refreshments are served and promi- 
nent attorneys speak to the students and their guests on a variety of legal 
subjects. 


Lecat Ar: Roger L. Swanson was elected chairman of the Legal Aid 
Bureau for 1947-48. Marian J. Morse was elected Assistant Chairman, and 
James H. Girard will serve as Secretary. 


Law Review: The following officers were elected for 1947-48: Frank W. 
Miller, Editor-in-Chief; Daniel J. Dykstra and Martin M. Lucente, Exec- 
utive Editors; Miss Betty R. Brown, Business Manager. John W. A. Ho- 
feldt served as Executive Editor and Laurence A. Weinstein served as 
Business Manager during the spring semester of 1947. 
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Law ScHoot Sprinc Procram: The Law School Spring Program was 
held on the weekend of April 26 and 27. Reunions of the Iaw classes of 
1907 and 1922 were featured. The weekend program began with a luncheon 
of the Wisconsin Law Alumni Association presided over by Justice 
Elmer E. Barlow. Judge F. Ryan Duffy, Judge Harry S. Fox and Prof. 
Jacob H. Beuscher were elected directors of the Association. At a meeting 
of the directors held the following morning Judge Duffy was elected presi- 
dent of the Association, Roger Cunningham, Vice President, and Dean 
Oliver S. Rundell was re-elected Secretary-Treasurer. Three roundtable 
discussions were held in the Law School Saturday afternoon. Prof. Ray A. 
Brown presided over the roundtable on joint tenancies; Prof. William H. 
Page presided over the roundtable on probate of small estates, and Prof. 
Nathan P. Feinsinger presided over the roundtable on recent developments 
in the field of labor law. 

The Law School Banquet was held Saturday evening in Great Hall of 
the Memorial Union. Senator Alexander Wiley was the principal speaker, 
his subject being “The Legal Challenges of the Atomic Age”. 

Three roundtable discussions were held in the Law School Sunday 
morning. Edward J. Samp, Director of the Wisconsin Securities Dept., 
presided over the discussion on the new Wisconsin Administrative Proce- 
dure Act. Discussion on the Wisconsin Motor Vehicle Responsibility Law 
was presided over by Mr. B. L. Marcus, Commissioner of the Wisconsin 
Motor Vehicle Department. William A. Platz, Assistant Attorney General, 
presided over the roundtable considering latest developments in the field 
of criminal law. 

The Sunday noon luncheon was held at the Park Hotel. Justice Paal 
Berg, retired Justice of the Supreme Court of Norway, described the Nor- 
wegian legal system and his own experience as leader of the Norwegian 
underground during the German occupation. 

Emsryo Lawyers Cius: Under the sponsorship of Marlin Volz, weekly 
meetings of third year law students have been held throughout the past 
year to hear addresses by leading local attorneys on office practice procedure. 

ATTENDANCE: The attendance in the Law School for the fall semester 
of 1946-47 was as follows: 

Ist year 277 

2nd year 
3rd year 
Special 
Graduate 




















Second Semester 
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